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BRIEF OF AMICUS CURIAE
THE DKT LIBERTY PROJECT IN SUPPORT OF APPELLANT

INTEREST OF AMICUS

Thomas Jefferson warned, “the natural progress of things is for liberty to yield
and government to gain ground.” Mindful of this trend, the DKT Liberty Project was
founded in 1997 to promote individual liberty against encroachment by all levels of
government. The organization espouses vigilance over regulation of all kinds, as well as
restriction of individual civil liberties which threaten the reservation of power to the
citizenry that underlies our constitutional system.

This case implicates the right to equal protection of the laws that rests at the very
heart of our constitutional guarantees. The DKT Liberty Project’s strong interest in and
experience with the protection of civil liberties for all citizens will aliow it to provide this
Court with additional insight into the constitutional values at stake in this case.

INTRODUCTION AND SUMMARY OF ARGUMENT

This case involves a constitutional challenge to the Kansas Unlawful Voluntary
Sexual Relations statute. K.S.A. § 21-3522. That statute, colloquially referred to as the
“Romeo and Juliet” law, carves out an exception to the more general Kansas Criminal
Sodomy law, K.S.A. § 21-3505(a)(2), which makes it a crime for any person to have oral
or anal sex with an adolescent who is older than 14 but younger than 16 years of age,
regardless of whether the sex was consensual. Under the exception, an adolescent who is
less than 19 years old who engages in consensual oral or anal sex with a 14 to 16 year old
adolescent is subject to dramatically lighter punishment, if the difference in their ages is
less than 4 years. But that exception only applies when the two consenting adolescents

“are members of the opposite sex.” K.S.A. § 21-3522(a).
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This limiting provision violates the Equal Protection clauses of the United States
and Kansas Constitutions. By its terms, the same behavior — consensual sodomy between
adolescents who are less than four years apart in age where one adolescent is less than 19
years old and the other is over 14 years old — is subject to a greater punishment when
performed by members of the same sex, than when performed by members of opposite
Sex.

The facts in this case vividly demonstrate the harsh consequences of this gender-
based distinction. If appellant Matthew Limon had been a female engaging in consensual
sexual activity with an adolescent boy in the group home, he would have received a
maximum sentence of only 15 months in prison. Instead, simply because he is male,
Mr. Limon was sentenced to over 17 years in prison, with 5 years post-release
supervision. As such, K.S.A. § 21-3522(a) discriminates betweén the conduct of
individuals on the basis of their gender.l

Where a statute discriminates on the basis of gender, well-established federal and
state equal-protection analysis requires the statute to be subject to heightened scrutiny.
Under both state and federal law, the sex-based classification must be “substantially
related” to achieving an “exceedingly persuasive” justification. United States v. Virginia,
518 U.S. 515, 553 (1996); see also Farley v. Engelken, 241 Kan. 663, 669, 740 P.2d
1058, 1062-63 (1987) Moreover, the state carries the burden of justifying the

discrimination. Virginia, 518 U.S. at 553.

! Amicus curiae DKT Liberty Project agrees with, and incorporates by reference herein,
Matthew Limon’s argument that K.S.A. § 21-3522 also discriminates on the basis of
sexual orientation, but writes separately to draw the Court’s attention to the gender-based
discrimination inherent in this provision.
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The State cannot — and does not even argue that it can -- meet this demanding
burden. The sex-based classification here is not substantially related to the State’s
proffered justification of protecting children’s safety because children’s safety is not
advanced by punishing homosexual teenage indiscretion thirteen times more harshly thaﬁ
heterosexual teenage indiscretion. Furthermore, as Justice O’Connor recently reiterated
in her concurring opinion in Lawrence v. Texas, 123 S. Ct. 2472 (2003) mere moral
disapproval of private consensual conduct cannot form a legitimate basis, much less an

“exceedingly persuasive justification, for a gender-based classification. For these reasons,
this Court should declare the limiting provision of the Kansas Unlawful Voluntary Sexual
Relations statute unconstitutional.

This constitutionally infirm limiting provision can be readily severed from the
remaining language of thé: statute. Thus, the unconstitutional language must be stricken
and the constitutional portion can stand. But for the limiting provision, the State could
have prosecuted Mr. Limon only under the more narrow and specific Unlawful Voluntary
Sexual Relations statute, and not under the more broad and general Criminal Sodomy
statute. Thus, the Court should vacate his conviction and sentence.

SUMMARY OF UNCONTESTED FACTS

At the time of the events that led to the allegations in this case, appellant Matthew
Limon was a developmentally disabled adolescent living in a home for developmentally
disabled children. In mid-February 2000, he was alleged to have engaged in consensual
oral sex with another developmentally disabled adolescent, M.A.R, who was also a
resident of the home. Police officers, who had been called to the school, interviewed the
boys and both admitted to having engaged in mutual and consensual oral sex with one
another in one of the boy’s rooms. Matthew Limon and M.AR. were just over three

3
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years and one month apart in age. Mr. Limon had just had his 18th birthday seven days
earlier, and M.A.R. was to turn 15 in one month. Thus, their ages and the consensual
nature of the conduct would have made Mr. Limon eligible for the less harsh Romeo &
Juliet statute.

Instead, Matthew Limon was charged with violating the Kansas Criminal Sodomy
statute, K.S.A. § 21-3505(a)(2). In the trial court, Mr. Limon raised constitutional
challenges to the charge against him. He argued, among other things, that by limiting the
statutory carve-out to the Criminal Sodomy statute by gender and sexual orientation, the
Unlawful Voluntary Sexual Relations statute violated his right to equal protection of the
laws guaranteed by the Fourteenth Amendment to the United States Constitution and
analogous provisions of the Kansas Constitution. Both in his written “Motion to Dismiss
and Prevent Manifest Injl;stice” and at oral argument before the trial court, Mr. Limon
argued that this provision discriminates against him solely on the basis of his gender and
sexual orientation. Record Vol. I at 17-29 & Vol. II at 2-7 and 12-14. Without
specifically addressing Mr. Limon’s claim of gender-based discrimination, the trial judge
rejected Mr. Limon’s constitutional challenges. Record Vol. Il at 14-20.

After a bench trial on stipulated facts, Mr. Limon was convicted of violating the
Kansas Criminal Sodomy law and sentenced to over seventeen years in prison. He
timely appealed his conviction. During the first round of briefing of his appeal,
Mr. Limon again raised the issues of gender and sexual orientation discrimination. See,
e.g., Brief of Appellant at 10 & 34. Although this Court’s prior opinion acknowledged
that the statute creates a gender-based distinction, Opinion at 6, this Court rejected
Mr. Limon’s arguments, relying primarily on the U.S. Supreme Court’s decision in

Bowers v. Hardwick, 478 U.S. 186 (1986).
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Mr. Limon petitioned for certiorari to the United States Supreme Court on
October 10, 2002, arguing, inter alia, that the limiting provision of the Unlawful Sexual
Relations statute violates the Equal Protection Clause. The Supreme Court postponed
ruling on this petition until it announced its historic decision in Lawrence v. Texas, 123 S.
Ct. 2472 (2003). In Lawrence, the Court struck down Texas’s Homosexual Conduct law,
which criminalized certain sexual acts only when the participants were of the same sex.
The Lawrence Court squarely overruled Bowers on substantive due process grounds. Id.
at 2486-87. In a concurring opinion, Justice O’Connor agreed that Texas’ Homosexual
Conduct law was unconstitutional, but based her decision on the Equal Protection Clause
of the Fourteenth Amendment. Id. at 2487. The following day, the Supreme Court
vacated this Court’s prior decision in this case and remanded it to this Court for further
consideration in light of Lawrence. 123 S. Ct. 2638 (2003)

ARGUNIENT“

L Federal and State Equal Protection Analyses Require Heightened Scrutiny
for Gender-Based Classifications Like This One.

The Fourteenth Amendment to the United States Constitution provides that no
state shall “deprive any person of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal protection of the laws.” U.S.
Const. amend. XIV. Sections 1 and 2 of the Bill of Rights of the Kansas Constitution
provide the State’s counterpart to the federal Equal Protection Clause. Kan. Const. Bill
of Rights §§ 1 (Equal Rights). “[T]hese two provisions are given much the same effect
as the clauses of the Fourteenth Amendment relating to due process and equal protection

of the law.” Farley, 241 Kan. at 667, 740 P.2d at 1061. Specifically, Section 1 of the
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Kansas Bill of Rights applies in cases like this one when an equal protection challenge
involves individual rights. Id., 740 P.2d at 1061.

Under well-established federal and state equal protection requirements, cases
involving “suspect classifications” demand heightened judicial scrutiny. Stephenson v.
Sugar Creek Packing, 250 Kan. 768, 774-75, 830 P.2d 41, 45-46 (1992). In such cases,
“the presumption of constitutionality [of a statute is] displaced and the burden [is] placed

on the party asserting constitutionality to demonstrate a compelling state interest

justifying the classification.” Farley, 241 Kan. at 667, 740 P.2d at 1061. For purposes of

equal protection analysis, gender is considered a “quasi-suspect” classification, and
gender-based classifications are subjected to intermediate level or “heightened scrutiny.”
Id. at 669, 740 P.2d at 1062; Virginia, 518 U.S. at 532-33.

The Kansas Unlavx;ful Voluntary Sexual Relations statute, K.S.A. § 21-3522, must
be subjected to heightened scrutiny because it expressly provides for more lenient
treatment of otherwise identical activity based solely on the gender of the actors. The
statute applies only when the adolescents involved in the voluntary sexual relations, “are
members of the opposite sex.” Id. § 21-3522(a) If Mr. Limon were a female with the
identical criminal history score, the same conduct with the same partner would have
brought a maximum sentence of only 15 months. But because Matthew Limon is male,
he has been sentenced to over seventeen years in prison for that conduct under K.S.A. §
21-3505(a)(2).

Under heightened scrutiny, “parties who seek to defend gender-based government
action must demonstrate an ‘exceedingly persuasive justification’ for that action.”
Virginia, 518 U.S. at 531. “The burden of justification is demanding and it rests e_ntirely

on the State.” Id. at 533. Not only must the challenged classification serve an “important

6
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governmental objective,” but “the discriminatory means employed [must also be]
substantially related to achievement of those objectives.” Id. (internal quotations and
citations omitted). Furthermore, the government’s justification must be “genuine, not
hypothesized or invented post hoc in response to litigation; [And] it must not rely on
overbroad generalizations about [differences between men and women.]” Id. The State
has not and cannot meet this exacting burden.

The State cannot argue that the classification system created by the two statutes is
not a sex-based classification because it applies equally to males and females. A parallel
argument was soundly rejected by the United States Supreme Court in Loving v. Virginia,
388 U.S. 1 (1967). There, the Lovings, a black woman and a white man, were married in
the District of Columbia. When they returned to their home state of Virginia to live, they
were convicted of violating Virginia’s miscegenation laws, which banned interracial
marriages. Id. Virginia argued that the miscegenation law did not discriminate on the
basis of race because it applied equally to blacksAand whites. Id. at 7-8. A unanimous
Supreme Court struck down the Virginia miscegenation laws on both equal protection
and due process grounds:

There can be no question but that Virginia’s miscegenation
statutes rest solely upon distinctions drawn according to

race. The statutes proscribe generally accepted conduct if
engaged in by members of different races.

Id. at 11. Likewise, in McLaughlin v. Florida, 379 U.S. 184, 191 (1964) the Supreme
Court struck down a law that penalized unmarried cohabitation more harshly when the
offenders were members of a mixed-race couple. (“Judicial inquiry under the Equal
Protection Clause . . . does not end with a showing of equal application among the
members of the class defined by the legislation”). While these seminal cases dealt with

race-based classifications, the Supreme Court has also discredited such reasoning when
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used to support sex-based distinctions. See, e.g., Califano v. Westcott, 443 U.S. 76, 84
(1979) (striking statute allowing AFDC payment to families where father, but not mother,
became unemployed).

Contrary to this clear constitutional command, Kansas law imposes drastically
different punishment for identical acts depending on the gender of the participants.
Solely because of gender, Mr. Limon was sentenced to seventeen years rather than
fifteen months. Thus, Section 21-3522 facially discriminates on the basis of sex, and
must therefore be subjected to the rigors of heightened equal protection scrutiny.

IL. The State’s Proffered Justifications For Different Treatment According to
Gender Fail Under Heightened Scrutiny.

The alleged government interests proffered by the State to justify the gender-
based distinction of Section 21-3522 cannot survive heightened scrutiny. First, the
distinction is not substantially related to the State’s interests in protecting children or
encouraging marriage. Second, neither a desire to legislate morality nor animus toward
an unpopular minority can serve as important government objectives.

A. The Gender-Based Classification Is Not Substantially Related to the
Important Government Objective of Protecting Children.

The protection of children is without doubt an important governmental objective,
and the Kansas statutes relating to statutory rape and the age of consent clearly forward
that interest. Indeed, the Romeo and Juliet statute itself seeks to protect children since it
lessens the punishment for those children when the teenage sexual acts are consensual, as
they were here. But the statute’s gender-based distinction, which withholds that
protection for one group of teenagers, is not substantially related to protecting children.
Virginia, 518 U.S. at 533. The State has not and cannot show that it substantially

advances that protection by punishing a teenager for engaging in consensual oral sex with

8
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someone of his or her own gender much more harshly than a teenager who commits the
same act with someone of a different gender.

The State has proffered no evidence demonstrating that consensual sexual
relations between adolescents of the same sex are any more injurious than similar
consensual relations between adolescents of the opposite sex. Nor could it argue that it
seeks to deter future non-consensual relations, because there is no evidence that same-sex
sexual assault of minors by adults occurs more often than different-sex sexual assault.
Indeed the opposite appears to be true. The vast majority of sexual assault on children is
perpetrated by heterosexual men on girls. See, e.g., Carole Jenny et al., Are Children at
Risk for Sexual Abuse By Homosexuals?, 94 Pediatrics 41, 44 (1994) (finding that a child
is 100 times more likely to be sexually abused by the heterosexual partner of a relative
than by a gay adult); Sarﬁ Houston State Univ., Criminal Justice Center, Responding to
Child Sexual Abuse: A Report to the 67th Session of the Texas Legislature 22 (1980)
cited in Baker v. Wade, 553 F. Supp. 1121, 1130 (N.D. Tex . 1982) (“The vast majority
of sex crimes committed by adults upon children are heterosexual, not homosexual™). In
fact, homosexuals are no more likely to sexually assault children than heterosexuals.
Gregory M. Herek, Myths About Sexual Orientation: A Lawyers Guide to Social Science
Research, 1 Law & Sex. 133, 156 (1991) (reviewing social science literature and
concluding that gay men are not more likely than heterosexual men to molest children).

But even if there were such evidence, the State cannot show that protecting
children was, in fact, an interest behind the sex-based limitation of the Romeo and Juliet
statute. Nothing in the legislative history of the statute supports such a conclusion. See

Testimony of Senate Bill 131 House Judiciary Committee (March 16, 1999) & Senate
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Judiciary Committee (February 11, 1999) (attached as Exhibits A & B).? Indeed, the
legislative history articulates only the goal of lessening the existing substantial penalty
for consensual sex between teenagers. Because the language limiting the exception to the
Criminal Sodomy statute to “members of the opposite sex” is not substantially related to
the State’s interest in protecting children, the State’s first argument must fail.

B. A State’s Desire to “Legislate Morality’’ Does Not Satisfy the
“Important Government Objective” Standard.

The State has also argued that the sex-based classification in the Unlawful
Voluntary Sexual Relations statute is justified by the State’s right to legislate morality.
The State does not explain what moral principle. it espouses that would justify this
gender-based distinction, nor how the distinction is substantially related to this
unidentified moral principle. The only principle the State offers is the “bias for marriage
of persons of the opposite sex,” Appellee’s Brief at 21, yet there is no basis to suggest
that the gender-based distinction is substantially related to this purported moral principle.

Moreover, moral disapproval of homosexuals is insufficient to justify this statute.
Significantly, the legislative history is silent with regard to any moral concerns about
homosexuals. And mere general moral disapproval of an unpopular group cannot serve

as an exceedingly persuasive justification for government action. Adams v. Baker, 919 F.

* The legislative history that counsel for amicus curiae has been able to obtain is for the
bill originally proposed on this issue, Senate Bill 131. That bill does not even contain the
language at issue here, and would plainly have applied equally to all teenagers, regardless
of their gender. Senate Bill 131 was a predecessor bill that never was passed. Instead,
the Unlawful Voluntary Sexual Relations provision was made part of Senate Bill 149,
and was added by the joint House and Senate conference committee. That provision
accomplished the same result as Senate Bill 131 with the single, unexplained addition of
the gender-based limiting provision. Unfortunately, to the best of amicus’ knowledge,
no minutes are recorded of conference committee discussions and no report was created.
Discussion with Kansas Legislative Services Office (Sept. 19, 2001).

10
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Supp. 1496, 1504 (D. Kan. 1996) (moral belief that female students should not participate
in wrestling not an important government objective justifying gender discrimination);
Palmore v. Sidoti, 466 U.S. 429, 433 (1984) (that discriminatory beliefs are “widely and
deeply held” cannot save government action that lacks a legitimate purpose); Weaver v.
Nebo Sch. Dist., 29 F. Supp. 2d 1279, 1289 (D. Utah 1998) (“a community’s animus
towards homosexuals can never serve as a legitimate basis for state action”). As Justice
O’Connor explained in her concurring opinion in Lawrence, a state cannot avoid the
constitutional guarantees of equal protection simply by invoking public morality.
Lawrence, 123 S. Ct. at 2486 (“[i]ndeed, we have never held that moral disapproval,
without any other asserted state interest, is a sufficient rationale under the Equal
Protection Clause to justify a law that discriminates among groups of persons.”). Justice
O’Connor found that the facially discriminatory Texas statute at issue in Lawrence could
not pass even rational basis review. Id. As a similar facially discriminatory law, the
Unlawful Voluntary Sexual Relations statute could not either. It necessarily follows,
then, that this statute must also fail the more exacting intermediate scrutiny that is
triggered when a statute discriminates on the basis of gender.

Justice O’Connor’s analysis, as well as the body of equal protection case law
upon which she relies, reconfirms that the decision to punish the same acts differently on
the basis of gender cannot be justified solely on the grounds that Section 21-3522 was
passed by the legislature, or even that it may indeed be supported by a majority of
Kansans. “[T]he State cannot single out one identifiable class of citizens for punishment
that does not apply to everyone else, with moral disapproval as the only asserted state
interest for the law.” Id. at 2487 (O’Connor, J., concurring). Government “may not
avoid the strictures of [the Equal Protection] Clause by deferring to the wishes or

11
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objections of some fraction of the body politic.” City of Cleburne v. Cleburne Living
Ctr., 473 U.S. 432, 448 (1985); see also Loving, 388 U.S. at 3, 11 (public morals not
permissible as state justification). Prevailing majority views about the proper roles or the
morally appropriate private behavior for members of a particular sex cannot be given
weight in an equal protection analysis. Government policies may not be based on
“‘archaic and overbroad’ generalizations about gender.” J.E.B. v. Alabama ex rel. T.B.,
511 U.S. 127, 135 (1994) (quoting Schlesinger v. Ballard, 419 U.S. 498, 506-07 (1975)
Nor may gender classifications rest upon impermissible stereotypes or “judgments about
people that are likely to . . . perpetuate historical patterns of discrimination.” Id. at 139-
40 & n.11.

Where an alleged interest in public morality is not demonstrably connected to
furthering the public welfare, courts have found such invocations of “morality” to be a
thin guise for private, albeit majoritarian, prejudice. Like the race-based classification in
Loving and McLaughlin, the gender-based classification in this case is but a subterfuge
for private bias against individuals who do not conform to the norm. “Private biases may
be outside the reach of the law, but the law cannot, directly or indirectly, give them
effect.” Palmore, 466 U.S. at 433 (internal quotation and citation omitted). “[I]f the
constitutional conception of ‘equal protection of the laws’ means anything, it must at the
very least mean that a bare . . . desire to harm a politically unpopular group cannot
constitute a legitimate governmental interest.” Dep’r of Agric. v. Moreno, 413 U.S. 528,
534 (1973).

Even before Lawrence was decided, numerous other state courts had invalidated
same-sex-only sodomy laws as violative of the equal protection clause. In Kentucky v.
Wasson, 842 SW. 2d 487 (Ky. 1993) the Kentucky Supreme Court struck down that

12
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state’s sodomy statute on equal protection grounds because, like the statute at issue in this
case, Kentucky’s sodomy statute proscribed consensual sodomy, but only if performed by
members of the same sex. Id. at 487. In rejecting the state’s argument that protecting
public morals justified the distinction, the Kentucky Court held: “The issue here is not
whether sexual activity traditionally viewed as immoral can be punished by society, but
whether it can be punished solely on the basis of sexual preference.” Id. at 499. For
similar reasons, the Arkansas Supreme Court also invalidated that sodomy law, which
was limited to same-sex conduct. Jegley v. Picado, 80 S.W.3d 332', 352 (Ark. 2002)
(noting that the state provided no explanation for its position that certain conduct would
be injurious to the public welfare, but only when performed by members of the same
sex). See also Powell v. Georgia, 510 S.E.2d 18, 25 (Ga. 1998) (rejecting “social
morality” as compclling> state interest justifying Georgia sodomy statute); Gryczan v.
Montana, 942 P.2d 112, 124 (Mont. 1997) (same); Campbell v. Sundquist, 926 S.W.2d
250, 264 (Tenn. App. Ct. 1996) (same); Pennsylv’ania v. Bonadio, 415 A.2d 47, 50 (Pa.
1980) (“[Plolice power should properly be exercised to protect each individual’s right to
be free from interference in defining and pursuing his own morality but not to enforce a
majority morality . .. .”).

Because the State cannot prove that the sex-based classification in the Kansas
Voluntary Unlawful Sexual Relations statute is substantially related to an important
government interest, nor has it even attempted to do so, this portion of the statute is
constitutionally infirm.

III.  This Court Should Strike the Offending Section of K.S.A. § 21-3522.
The Court must next consider whether the constitutionally impermissible

language in the Unlawful Voluntary Sexual Relations statute is severable from the

13
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remaining portion of the statute. “It is generally recognized that, where unconstitutional
parts of a statute can be readily separated from the remainder of the statute without
affecting the meaning of what remains, the unconstitutional language will be stricken and
the constitutional portion will stand.” Williams Natural Gas Co. v. Supra Energy, Inc.,
261 Kan. 624, 629, 931 P.2d 7, 13 (1997) (quoting State v. Rupert, 247 Kan. 512, 515,
802 P.2d 511, 514 (1990) “If, from examination of the statute it can be said the act would
have passed without the objectionable portion and if the statute can carry out the intention
of the legislature without the stricken language, the remainder of the statute will stand.”
Rupert, 247 Kan. at 515, 802 P.2d at 514-15.

If the offending provision is struck from this statute, the remaining meaning of the
statute is unaffected. The statute’s legislative history shows that the legislature’s goal
was to acknowledge thai consensual sexual relations between adolescents, while not
legal, do not deserve the same severe criminal sanctions as do sexual relations between
adults and adolescents or non-consensual relations between adolescents. Thus, the statute
lessened the penalty for consensual sexual relations between teenagers. See Testimony
on Senate Bill 131 (Exhibits A-B). When the offending language of the statute is struck,
this legislative goal is preserved. Accordingly, the Court should order that the phrase
“and are members of the opposite sex™ should be struck from Kansas Code Section 21-
3522

With the constitutionally infirm language read out of the Unlawful Voluntary
Sexual Relations statute, the more narrow and specific language of that statute must
control over the more general broad language of the Criminal Sodomy provision under
which Matthew Limon was convicted, unless the legislative history indicates that the
intent of the legislature was otherwise. State v. Williams, 250 Kan. 730, 734, 829 P.2d

14
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892, 896 (1992) Here, the legislative history reflects the intent that the Romeo and Juliet
statute apply where the age qualifications were met. Thus, but for the unconstitutional
limiting provision, the State could only have prosecuted Matthew Limon under the
Unlawful Voluntary Sexual Relations statute. Id. at 736-37, 829 P.2d at 897 (where
conduct prohibited under two statutes, State prohibited from charging defendant with
more general crime). Accordingly, Mr. Limon’s prosecution for Criminal Sodomy was
unconstitutional.

CONCLUSION

Because Matthew Limon’s conviction for Criminal Sodomy under Section 21-
3505(a)(2) of the Kansas Code violates his right to equal protection of the laws protected
by the Kansas and United States Constitutions, this Court should reverse his conviction.

Respectfully submitted,
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State of Kansas

KANSAS SENTENCING COMMISSION

Heonotstls Richaed T Walker, Char
Dumer Aromey Fiul Morrean, Vice Chatr
Bachaea 5. Tomba Exsauttve Dirociar

Testimony on Senate Bill 131
House Judiciary Committee
March 16, 1959

The Kenisas Senteacing Commission is lestifying today in suppott af Senate Bill 131, The proposed
nill reflects the Conumnission's discussions and deliberations over the past months relating the
urderlying intent and goals of Seatencing Guidzlines. In addition, the bill addrasses the issuc of
proportienality in sentencing, which has become 2 gmowing concern of the Commission.

Sentencing Guidelines were legislauvely enacted into law on July 1, 1993, Five yeass oiler
enactrent, the Sentencing Commission met for two days last fall tn reviow the seatencing guicsiines
and examine changes that have ocourred over the past years. From the issuss raised during that
meeting, a Subcomnittes was appeinted to complete a comprehensive review znd idsntify changes
and modifications to the guidelines and sentencing gnds that support the underlying philoscphy tiat
incarceration should be reserved for the most vialent and chropic offonders. Tae Subcommittes et
scveral times and drafted a set of recommendatjons thar wers presentzd to the full Commission for
rsview and approval. In January, the Sentencing Cormmission voted to present its reeeramendations

1o the 1999 Legislature.

Scnate Bill 131 before you contains a packags of comprshensive changes to the seniencing
guidelines thar promots bath public safety and enhanced penaltics for our most violent offenders,
white at the same time providing a clearer sense of proportionality for all felony sertences. During
the past five years numerous changes have besn made to sentencing guidelines in a fragmented
manner. Although each individual change may have been made with the best of intenuons, the
cumulative effect of these changes has resulted in some grave inequitics with regards lo senteacing.
All threc classifications of offenscs under Sentencing Guidelines, Qff-Grid, Grid and Non~-Gad. were
examined #ud evaluated with respect to public safety and equity in sentencing, The primary pupase
afthish  to address the proportionality issues in sentencing that have arisen since the passagy

ofthe sen  cing guidelines.

Included in this bill are several sentence enhancements that clearly result in Jonger sentsnces for
many of the Off-Grid offeases. The Senwncing Commissions believes and supports the premise that
(his specific offender group, representing the most scrious of all offenders whose intentional acuons
resall in the loss of 8 human life, should remain incarserated for a considerably long period of time,
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" régardless of the oumber of prison beds required to accommiodate these affenders. Ofall criminal

" actiows, those that deprive on individual of his or her life must be viewed as the gmat:-:st threat 10

public safety. In addition, the seatencs lengths for nondrug severity level Il have been increzsed to

" address the ineanity of sentencs lengths bstween severity lovel II and severity level I 2nd the

seriousnsss of severity level I affenses,
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Spesific enhancements contained in this bill incfuded the following recommendations:

(a) Life centence for Felony Murder and Treason be increased from 15 years to 20 years
before parole cligibility, This increasc represents an adjustment to the proportionzlity
related off-grid sentences and the ssriousacss of the acticns that would eonstitute a
conviction for this offensc. '

(b) Lncressing the sentence leagths in all criminal history categories on Nondng severity
leve! 10 by 20 percent. This recommendation would result in the range of senizncss
being inereased from the current minimum of 3.8 years to 4.6 yrars and the current
maximum from 17.2 years to 20.6 years. The mean sentence for that severity level
increases from 6.1 years o 7.3 years, This cnhancement is presented because of the
cerousnzss of many of thc offenses classified as severity level 1T erimes, including
kidnapping, dggravated robbery, voluntary manslaughter and aggravated indecear
titertios with 2 child, When reviewing the guidslines, i becarme spperent thet there was 2
great ipequity between seatencs lengths on seventy level 11 (ranging from 113 to 31.3
years) aud those ou sevesity level III (ranging from 4.6 to 17.2 years). Given the serous
nature of the offensas an severity level I, the Commission believed an acress the board
increase was warranted and nacessary, -

() Reelassification of Intentional Second Degree Murder from an off-grid oifense to a
scverity level I offense. Although initially this may not appear ta be an crhancemant
since the reclassification designates the offense as a grid erime, the ectual sentenes leugth
inersases on grid. Under current staiute, an offender convicted of Intentional Second
Degree Murder is parole cligible, regardless of criminal history, at ten years. Severily
level T provides a sentence range of 15.3 years to 68 years, depending on criminal history
classification. The meen sentzace for this severily level is 24.3 years. Even theugh 13
percent good time credits are available, the offender would stll serve zs much and, in mos:
cases mort time, than under the clytent off-grid classification.

(d) A new sentencing rule wes created that designates a presumplive prison sentence fora
conviction of Residential Burglary, when the offender has a prior conviction for cither 2
residentlal burglary or a noa-residential burglary, This recammendation is in responss o
numerous concems rajsed by judges, prosecvtors, and the public regarding the numbsr of
residential burglary convietions that must occur before zn effender is sentenced lo

prisefl.

(e) Enhance the penalty for Aggravated Escape fror Custady, from a severity level 6
person felony to a sevetity level § person felony, whea the offender is in the custody of

| -7
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the Sceretary of Cormrections and cscapes from 2 stalg operated correctional facility. This
proposal differentiates the degree of sedousness in escaping ffom a community corrections

facility versus a corvectional institution, even though both offenders can be in the custody
of the Seerctary of Carrections.

The bifl also conitains several recommendations that reclassify some low level felony offenses and
altempt to address the proportionality issues that bezamie very apparent when the Commission
exarined changes to the Sentencing Guidelines. These recommendations were develuped based on
two primary guiding principals: (1) Incarceration should be reserved for the most vielent and
chronic offendas and (2) the length of sentences should increass in proportion t e severity of the
offense, with the loss of 2 human life representing the most severe threat to public safery.

(a) Scatcncs lengths in all criminal histary categories on Nondrug severity levels T and 1
be reduced by 20 percznt. Although this may not be a popular recommendation, thers are
sound nnd rational public pelicy reasons 1o support the proposed adjustment. This
propasal would result in the minimum sentence for scvesity level I be changed from
15.3 years to 12.2 years and the maximum sentence from 68 years to 54.4 years, with the
mean adjusicd from 24.3 years to 19.5 years. Even with the proposed shange, the lengths
of senterices are by no means short. Under Sentencing Guidelines, a conviction for an
attemnpted offvgrid murder results in sontencing as 2 scverity level I offense. This nas
resulted in some offenders pleading up from an atiempted murder charge w0 murder
charge beeause the sentence for an off-grid offense can actually be shorter than for a
severity level I offense. This type of action is not reflective of goad sentencing policy,
which should provide the longest sentences for mere serious offenses. The Commissian
acknowledges the seriousness of the offenses classified s scverity level I (rape, aggravated
kidnapping and atternpted murder) and supports long periods of incarceration for convictiona
of these offenses. However, in reviewing the proportionality of senizncss, the Commission
fecls that a conviction for the crime of murder should carry the most severe senlence.

(b) Felony Driving with a Suspended License and the Habitual Violator swtute, both
current. severily level 9, nonperson felonics be reclassificd as Clasy A, noopcrson
misdemeanors. Semtencing Guidelines distinguishes offenses by person and noaperson,
which differentistes betweens crimes against 2 parson and crimes against property. These
specific offenses are basically of the traffic nature and can be mare approprisiely dealt
with at the local lavel. A scverity level 9 folony, for most criminzl history catzgories
imposes a presumptive nonprison semtence. Even if the offender vialates hig or her
arobation and a r#vocation accurs, the underlying prison sentence for that severity lovel
only ranges from 5 to 13 months. If the offense is classified s 3 Class A misdemeanar,
the judge may impose up to a 12 moath jail sentence upan conviction. If the intent is 10
stop ofTenders from driving while their drivers license is suspended, tien the offenss ean
be more adequately and effectively dealt with at the local levol.

(¢) Criminal Deprivalion of Property - a Motor Vehicle is reclassified from 8 non-gnd

felony to a Class A, noppersan misdemeanor. This statute is commonly referred as the
"oy riding” statuts and the currmat classification as a non-grid fzlony sets forih that
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incarceration be st the local level, In attemtpting o attain consistency in sentencing
policy, the rcciass.ﬁcatxoa wauld uddmss tho propomonahty {ssue.

(d Arrendm"nt to K.S.A, 21.3520, Unhwﬁl Scxual Relations, which would creaie 3
new senteacing structure for what is commonly referred to as the "Romeo and Juliet”
situations, The new section would allow for a seventy level VI, person xﬂiony copviction,
whert the offender is less thad thres years older than the viesim and the viztim is greater than
14 years of age but lcss than {6 years of ago and the scxual activity is voluntary. Numerous
concerns have been raised by judges on the sentencing when the parties are in a mutual
refationship 20d the parents or other parties initlats prosecution. This would allow for the
sanictioning of the activity as  person felony, but would designate 2 presurmplive nonpnson
sentence. In addition, a conviction under this new section would not require the offendar to
regisier as a sex offeader, which may result in long tarm consequences.

(¢) Designates the locstion of incarceration for 2 Third or Subsequent Felany Domestic
Battery Conviction, a nongrid felony, to be at the local level to provice consistency with
other pongrid felonies, such as DUI. Nongrid felonies are not assigned a severity lovel
nor 3 determinate period of jncarceration. As with felory DUT, the Commission believed
incarceration should occur at the local level.

It addition to the above enfiancemcnts and proportionality adjustments, the Commission reviswed
several procedural isstes in which recommendations for ehange ars included in this bill. One issue
relates to procedures surrounding postreleass revocation hearings, Under current law, when an

offender violates the conditiofis of postrelease supervision, the offsnder must wail until the
revoca.nion hearing before the Parole Board occurs, to start serving the appropriate seatence [or the
violation. The change pruposed would allow tho offender to waive his/her right tn 2 revocation
hearing and begin to immadiately serve the apprapriate period of incarceration. [he offender would
still have the right to request 2 hearing and wait unti] the hearing takss place 0 begin serving, if
warranted, the incarceration period. However, if the offender voluntarily choaszs to waive the dght
to a hearing, the offender could begin his sentence immediately.

‘This bil also conlains 2 scetion which recommends that misderaes:.  Pre-Senzence lnvestigation
Reports be part of the official court record and accessible io the public in the same manner 4s current
law allows for felony Pra-Sentence Investigation Reports. Thiz would allow for consistency in
sentencing and providing reliable data,

Finally, this bill contains 4 proposal, which is very similar to SB 435, which was introduced by the
Sentencing Commission during the 1998 Legislative Session, The proposal requests that when an
offende{ commits & new felony while released on felony hond, that the judge shall impose
consecutive sehtences upon a sanvicton.

In the past, the Sentencing Commission has limiled introduction of bills to either technical or
clarification issues surrounding the Sentencing Guidelines Act. In a perfect world, the Guidclings
would have been implemented in 1993 and allowed to cperate for a peticd of ume belore
amendments were ingeduced and changes imposed. However, we do not operate in a perfect world.

B




The Sentencing Commission is mandated by statute to menitor the Sentencing Guidelinzs and
recammend changes (o the Legislanure. Senate Bill 131 represents a comp rehensive review of the
Sentencing Guidelines after five ycars of enactmerit.

Senate Bill 131 containg a mix of recommendations that support the undeslying goals of the
Sentencing Guidelines and support public safety, For the past ien years the consensus of the
criminal justice community has besn to get tough on crime and we have, Violent offenders are
serving much longer sentences than they had prior to seatencing guidolings, Offenders are now
being held more accountable for their aetions. However, in devclaping good seatencing palicy, we
need ta be both tough and smiart about erime. Distinguishing between eriminals we are afraid of and
croiminals we are mad at, is oftan necassary but diffieulf 1 do at times. Senate Bill 131 represents
this effort by the Sentencing Commission. Good public policy should not only be concemned with
addressing current issues but also anticipating fitture consequences.

For Additional Information Contact:

Barbers Tombs
Executive Director
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’ Prcseixiéc{ by: Paul 1. Martisen
Q316459

3 As a public cfficiul, one of the most important things we can do for the peoplz of this State is heip
ensure their safety. This is primarily accomplished through the operation of our crimingl justics
sysierL Our primary goal has always been to grotect the public and punish those whe break the law.
Owerall, I have been very impressed over tha years with how the legislature has nandled thess issues.
We must never forge: that the primary goal of the criminal justice system is to provide justice.

i Since the Guidelines were passed in 1993, we have seen many modifications to the sentencing z7id.
B Maost of these modifications involved lengthening of sentences far e eer and viclent ofenders. They
have been good, neczssary changes that have received @ lot of suppart from the criminal justics
communiry. For example, some offenders who commit severity level 1 and 2 type cimes have hac
their sentences quadrupled in the fast few years, For the mast part, this has besn great news {or the
people of Kansas. However, there have been some unintended consequences, Qne of thcse
consequences has besn the fact that some inequities have been created within she s2ntencing zrid.
For example, many severity level ] crimes now cany much leagtider sentences than their morz severe
off-grid coumerparis. As 3 specific example, many timas s failed artempt to commit a homicide wiil
carry a much lengthier prison sentence than 2 completzc murcar. Rapes and agyravated kidazppings
now many times carry much lengifder sentencas shat irst degree murder. The list gces on and o,
. , I de nos believe that these inequities ware creaced intentionally. I believe that they ofien oszur €8 @
result of “patchwork” type amendments to the grid.

The reason | am suppartive of Senace Biil 151 is that it attempts to address much of the
proportionality problems within the guidelines. Many, many sentencss are increased under kis wiil,
A few are reduced. The reductions are modest and mose importantly arg an attempt 0 gswablish a

graatar parity within the grid,

House Judiciary
oy . 1-16-69
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MEMORANDUM
DATE: March 16, 1999 | - '
TO: . House Judiciary Committee

v [ TP 1T - ..
FROM: Charles E. SW
Secretary of Cerfectia )
RE: . SB 131 As Amended by the Senste Commities of the Whole

SB 131 is & legislative initiative of the Kansas Sentencing Commission. 5B 131 contains 2 number
of ameadments to the definitions of crimes and criminalpenalties, some of which involve proposals
raised by the Deparmnent of Corrections, The Department supports the provisions of $B 131 with the
exception of the reduction of the presumptive pison sentences established for nondrug Severity
Levels T and I affensss. The Depariment alss recommends amendments to SB 131 to achieve
conformity with other stafutory provisions and to comect technical sgrors. Thesse recommended
smnendments are reflected included in the balicon amendment attached ta thit testimony.

The Kansas Seutencing Commission has estimated that the cumulative impact of the various sections
of SB 131 will increase KDOC capacity needs by 113 beds over a ten year period. Qur initizl
impression is that there will be 2 reduction in the number of minimum custody inmates due to the
reclassification of some felony offenses ta misdemesnors and possibly an increase in the numbes of
medium custody inmates as 3 rasult of longer sentences or changes in seatencing presumptions. The
Department, fiowever, is notable at this time to project o numerical impact ef SB 131 on the custody
classifications of the inmate population,

This testimony will comment on several specific provisions of S8 131:

‘ Amendment of uplawfil sexual relations to include consensual lewd fondling or tauching by
both cmployees of the Department and the Department’s cantractors.

Curreat law prohibits consensual sexual intercourse snd sadomy between corections personnel and
offanders. The Department befieves that it is inappropriate and should be ualawful for any form of

House Judiciary
3-16.09
A Safar Kansas Theough Effectica Caerestionsl Serolass Attaghiraant 3

Tupoka, Kanses 66612.128¢ Charlas E. Simmons
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sexual getivity to ocsur between cﬁmgic;_rs and thoso with o custodial responsibility for supervisian
of themn. True consent canqot be given under these circumstances. Marcover, sexual relations
between offenders end cmployees leads to @ number of operational and security problems.
ot LTI PR eae 2 el
. The crime of criminal deprivation of a motar vehicls is reduced to & class A norpersan
misdemeznor fom an unclassified felony. The penalty for that offense would stay the seme.

S T 3 O

This amendment is consistent with the law, codified st K.8.A 214704, that offenders convicted of
“joy riding” not be confined in o state correctional facility. However, since K.8.A. 21-4704

characterizes violations of K.S.A. 21-3705(k) as & felony, subject to local sanctions, K.S.A, 214704
should be amended to delete the classification of 21-3705(b) as a feleny.' This would bring section
13 into conformity with the provisions of section 9 at pags § ¢f SB 131 24 amended by the Senare.

e PR

. The Department recommends o additiar.xal amendment of section 13 2t page 16 regarding
the reference to felony domestic battery at lines 23-24 and 29.30. That refereace should be
changed from “subsection (b)(3) of K.S.A. 21.3412" to “subsection ()(3) of K.S.A- 21-
3412~ -

The citation to “subsection (B)(3)" is erroneous since that subsection does not exist. Additionelly,
the felony definition for K.5.A, 21-3412 is at subsection (c)(3) of that statute,

‘e- .
[ b S T

‘ Increasing the penalty for the ¢rime of sscaping Got 8 Depertment Zacility from a severity
level VII or Severity Level VI offease to a Severity Level V offensa.

The Department has the concern that the Seatencing Guidelines Act does not teke inta account the
entire criminal-history of an inmate wha ¢scapes when applying the sentencing grid matrix. In fact,
since a felony conviction is £ necessary element of the crime, the KSGA prohibits the use of the
current convictions in determining the criminal history of a person coavicted of escape. Thus, first
time offenders who escape from confinement have a criminal history classification of “T". (1
misdemesnor cattviction or na record). Rather than create 3 special rule relztive to criminal histocy
for escape, the Sentencing Commission determined that increasing the severity level for the offense
would be tho preferred course of action. The Department supponts this proposal,

. Finally, the one pravision of SB 131 that the Department does not support is the 20%
reduction in the prasumptive prisen sentences for nondrug Severity Level I and II offenses
as sct oul In section 13.
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: T s KANSAS PAROLE BOARD Admimitralor
E LANDON STATE OFFICE BUILDING

: 900 SW JACKSON STREET, ¢TH FLOOR

. Larry D, Waodward

3 : Mermixr . I TOPEKA, KANSAS 666121236

(913) 396-3463

MEMORANDUM
e : TO: Representative Michael O'Neal, Chairman
Houxe Committee on Judiciary
o ‘ FROM: Marilyn Scafe, Chair ,7
Kansas Parole Baard m
RE: 5B 131

Waiver of Final Revocation Hearing

DATE: March 16, 1999

Under the current {aw, all offenders must have ¢ personal interview with a Eoard member in erder
to revoke a period of post releass, parole, or canditipal relesse supervision. SB 131 would allow
offenders under the determinate seatences to waive their appearances at the Gnal hearings, if they
admit guilt to all of their viclations, The Board . uld then make an adriinistrative decision
regarding the revocation. Responsibility for oversight and review of all cases to ensure due
o process would coatinue to rest with the Board. If deemed nacassary, the Board could set a

- hearing regardless of the waiver, If there are pending charges, the offender will nat be eligible ta
waive the final hearing, The Department of Corrections would be responsible for the timing of the
waiver and the full explanation of the rights waived 2nd the consequences thereaf.

At this time, offenders serving ir<ctermu. ate sentences whosa releases are govemed by the
Kansas Parole Board, will not be giv-~ the opportunity to waive their final hearings. Wide

- discretion exists for settin  -2nalties . ..d planting release in those cases. Therefore, it is felt that
personal interviews aren  d in order 1o determine the length of pass end recommendations for
programs and treaument.

Houge Judiciary
1.16-99
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enefits of the waiver of the final revocation hearing for post release violatars are:

. Time (90 or 180 dayx) would start with the signing of the walver rather than the
appezrance befors the Board, This would be more in keeping with the lagislative intent for

oo Viﬁlatcf'&.' . i'..-’.: ..‘_‘" . . . L ‘ : -

. Use of the waivers will result in a reduction of the average daily populadon. It is ditficult
ta project a reduction in actuel bed space using the Prophet Model, due to the data
format. However, it Is reasonable to project some impact for 8 reduction.

' This is an eSicient uso of the Boerd's time, The Board has limited or 1o diseretion far
penaltics if the offender sdmits guilt to the violstions or has @ pew conviction. Personal

. interviews canriot change the optons for final decisions.

. Since it is the offonder’s decision to waive, there will be fewer appeals to process.
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March 18, 1359
TO: House Judiclary Committes

FROM: Kansas County and District Atomeys Association

RE: SB 13l

The Kansas County and District Attorneys Assaclation is ganerally supportive of the provisiens
in 8B 131, end is appresiative of ths delibaration that went into the suggestad changes to Kansas criminal
law,

However, we are opposed to the provisions that distinguish $ex crimes based on the offender’s
sge ob two grounds:

1. POLICY, A crime is a crime, whether committed by 8 19-year old or 2 22.year old, and, histerically,
the affendar’s age has only detzrmined whether the case is filed In juvenile or adult court. As the attached
testimony subemitted by the Reno County Attoracy shere Is a stroagly-held bellef thas there ars predatory
relationships out there, regardless of the proximiry i age bebween predator and vicdm, These cases truly
invelving Romeo and Juliet are betier lef to prosecutor discration; or moce cormetly vietim and polics
discretion, since the prosecutor rarely hears shout true Romeo and Juliet siuations, Likewise, the
bundllng of the various copsetaval sex acts between Romeo and Jullet Into & single crime s indicative
that the State makes na disinetion between heavy pering, sodomy or Intercowse. Those of involved in
the problem of teen pregmaney would beg to giffier with that decision.

2. LEGAL, Removing offenders from certain sex erlmo statures based on the peoximity of age to the
victim spawns at least twa lsgal [ssues.  First is the problem of pleading and proving Lhe ago Issus, Must,
the state now allege in every mpe case that the offender is mare than 3 years older than the victim; or is
the age issue an affimmative defense? Adding to the difficulty of Romso and Juliet cases, with recamting
or a¢ least reluctant victim testimony and jury nulllfication by requiring the Stale to prove addirional
elements of the offender's 252 in relition 1o the victim's simply compounds the difiiculty of such cases.
Second is the canstitutional question of the equal protection clausa? What is the state interest in making
8 distinctiun based on the difierence in age? Is the victlm less fondled or, in the exteme case, made less
pregnant, simply because a defendant is near her own age? Docs a long-time boyfriend who is two days
over the three-year pesiod have 2 valid equal protection claim when he is seatznced as a severity level 3
and required to tegister s 2 sex offender, while the onestime or pradatory suiter withln the gracs period
is sentenced only to a level § and not required to register?

Conclusion: If the Legislature sees fit to treat all forms of sexual activity by Romeo and Julist the same,
and wishes 1o aveid the consequences af harsher penalties and registration, we wauld suggest treating the
issuc zs ¢ matter of senteacing snd inserting & Remeo and Julist exception in cach of the sex offense
statutes and in the sex ofender regisiration statutes, There is much less scrutiny in sentencing procedutes
than in pleading and proviag the crime itself.

ouse Judiciary
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Testimony of Timothy J. Chambers, Reno County Attormey
Preparcd For The
Committee on Judiciary of the Kansas Senate reparding
Senate Bill 131, February 11, 1999

1 sppreciate the opportunity o appear before this committes 10 speak regerding changes in
the Kansas Crimins! Code and Code of Criminal Procadures contained within Senate Bill 131.

The propossd legislation will climinate felony ofenses of Driving While Suspended and
Driving s an Habitual Violator and selegate those ofenses to misdemeanor status. I assume the
impetus behind these amendments to current faw is to prevent the incarceration of what is perceived
25 han-violent offenders within the state penal system.

Last year ia Reno County, ons fiundred and seventeen (117) felony driving while suspended
or habitua] violator cases were filed,

By the time an individual is charged with a felony driving offense, they have exhidited a
continued disregard for the driving laws of this State and the court system. Qur cowrt servicas chief
has indicated to me a Scprense Court study has shown a non-violent offender on the average will be
allowed six technical violations of probation befort incarceration is a serious option.

The experience in Reno County has shown incarceration within the Department of Corrsctions
oczurs only with extreme csses and if it does ocowr, because of the comrission of new eoffenscs.

Twenty-eight feloay D.UL.’s were filed in Reno County last year, The majority committed
the offense while their driving privileges were suspended or while declared to be habitual violators.
Third time D.U.L’s presently are Lsted as felonies, but in actuality arc misdemeanors. At least with
felony status for driving while suspended offenses and habitual viclatar offenses, same effzctive
purishrment is allowed to deal with the repest driving offender,
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I persorally consider felony driving offenders 1o be violent. As a prosscutor, | have spent
twenty years going to the sczne of Etality accidents. Individuals who face incarceration [n the sizle
penal system for driving oEcnses are 4 danger to the people of this State, They have exhidited a
cortinued patter of dangetous driving patterns and 2 complete disregard for the laws of this State.
Prosecution and law enforcemeant should not be further restricted in their efforts to comvat this
problem Cee

1 ’ i

The second cancern I wish to express concering Sepate Bill 131 deals with the so called
“Romeo nd Juliet” provisions, Sexual offcnses involving fourteen and fiftesn year old fmales where
the perpetratar is within three years or less in age of the victim are proposed to be reclassifizd as
yrilawful scxual relations™, The pew offenss is a level eight offense and most geaerally will result
in 2 minimal preswumptive probation seatence,

Such a cliange it Kansas lw will send a dangerous message 1o the young men and women
of this State, I would urge the commiftee to reject this proposed statutary amendment. You ars no
less of 8 sexual predator because you select 8 vietira who Is near to you In age.

Before such 2 massage is sent to the people of the State of Kansas, pleass contact the juvernile
authorities across the State to leam their views concerning the problem that preseatly exists in sexal
crimes against fourteen and fifieen year old femnales. Pleasa contact palice offficers, juvenils
prosecutors, judges, school officials, sexual asszult csoters and parents to became awere of the
problem that presently exists.

Granted, a relationship can exist between a high schoo! freshman female and a high school
senior male, Prosscutor diseretion and the courts exist to handle that situation. I subemit that it is far

_too common where high school seniors pray on a particularly vulnerable scgment of society, the

younger female, when [t is not a romantic relationship. That situation exists, and will continue to
exdst. [ urge upon you, do not send & messags that fowteen and fitecn year old girls are entitled to
less protection and it is somehow less of an offenss if the perpetrator happens te be near them in age.
Thank you.

Timothy J. Chambers

5-3
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.
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MEMORANDUM
TO: Representative Mike O'Neal, Chair
House Judiciary Committee
FROM: William W, Sneed

Kansas Peacs Officers Assoclation
DATE: March 16, 1999

RE: © SB1i3l

Mr. Chairman, members of the committee, my name is Bill Sreed and |
appear today an behalf of the Kausae Peace Officers Association (“KPOA™,
Kansas' largest professional law enforcoment organization, with more than 3,500
members statewide. We thank you the opportunity to appear today and express
our views concerming Senate Bill 131,

The language of this Bill concerns us, The legislation would lessen the

penalties far certain persons who are convicted of certain sex crimes against

children.

Houss Judiciary
3.16-99
Atachment 6

Tu Uity “Ficre Yo Strength



ey

—

e ‘,,:J?,‘. T
); ml@antépnmons cf Sectlons 4 5 5 and 7 prohibit prosecution of persons
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who are less thau thme years ?ldcr than the vmtim fcr mder.ent libertieg with & child; aggravated

: £ j" md*cent Hbertms with 8. chﬂd. cnmmﬂl sodcmy. and mdeccnt solicitation of & child, respectively.
thlc we recogmzn that Section 8 amends the crime of Unlawful Scxual Relations to essentially
allow

prosecution of persons who are less than three years older then the vietim for ects encompassing
the aforementioned crimies, this amendment also decr.ases he severity of the penalties for ihose

affenders.

The Legislaturs created the original crimes, and the ori ginal penallies, to protect childrer.

It is unwise to dllute that protectlon, especially when the effect is baged on the fortuitous

circumstance that the suspect is not sufficiently older than the victim.

We recommend leaving these laws intact, and appreciate the opporiunity to express our

concerns with this legislature,

- Very truly yours,
: . JAAL- L) M
William W. Saeed
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Sec. 13. K.8.A. 21-4635 {s hereby amended to read &3 follows: 21«

4635. () Except as provided in K.§.A. 21-4634, if a defendant is convicted
of the crime of capital murder and a sentence of death is not imposed,

or if 4 defendant is convicted of murder in the fizst degrec based upon

the finding of premeditated saurder, the court shall determine whether

the defendant shall be required to servo & mandatory term af imprison-
ment of 40 years or for orjmes committed on and after Julv1, 19998
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mandatory term of imprisonment of 50 vears or sentenced 4s otherwise
provided by law. . :

(b) In ordes to make such determination, the court may be presented
evidence concering any matter thar the court deems relevant to the
question of sentence and shall {nclude mattars relating to any of the ag-
gravaling circumstances enumerated in K.S.A. 214636 and any mitigating
circumstances. Any such evidence which the court deems to have pro-
bative value may be reeeived regardless of its admissibility under the rules
of evidence, provided that the defendant is sccorded a fair opportunity
to rebut soy hearsay statements, Oaly such evidence of aggravating cir-
cumstances as the state has made known to the defendant prior to the
sentencing shall be admissible and no evideace scoured in violation of
the constirution of the United States or of the state of Kansas shall be
admissible. No testimany by the defendant at the time of sentencing shall
be admissible against the defeadant at any subsequent criminal proceed-

ing, At the conclusion of the evidentiary presentation, the court shall allow

the partics a reasonable period of time in which to present oral argument.
(c) If the court finds that ene or more of the aggravating eircum-

stapoes enwmerated in K.S.A. 21~4636 and amendments thereto exist and, _

further, that the existence of such aggravating ¢ircumstances is ot out-
weighed by any mitigatii- * circumstances which are found to exist, the
defendant shell be scutenced pursuant to K.S.A. 21-4638 and amend-
ments thereto; otherwise, the defendant shall be sentenced as provided
by law. The court shall designate, in writing, the statutory aggravating
circumstances which it found, The court may make the findings required
by this subseotion for the purpose of determining whethier to sentence a
defendant purse ¢t to K.5.A. 21-4638 notwithstanding contrary findings
made by e jury or cowrt pursuant to subsection (s) of K.S.A. 21-4624
and amendn  *ts thereto for the purpose of determining whether to sen-
t¢ - such de.endant to death.

»c. 14, K.S.A. 214638 is hereby amended to read as follows: 21~
4y, .When it is provided by law that & person shall be scntcnced pur-
suant to this section, such person shall be sentenced to imprisonment for

ife and shall not be eligible for prabation or suspension, modification or
reduction of sentence. [n addition, a person sentenced pursuant to this
section shall not bs eligible for parele prior to serving 40 years' impris-
onment, and such 40 years' imprisonment shall not be reduced by the
application of good time credits, For crimes committed on and after July

[~
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1.1989. 2 ﬁerscn sentenced pursuznt to this section shall not be eligible
. - %0 "

28

30 g servin ears impr 5

31 imprisonment shall not be redyeed by the application of good time credits.
32 Upon sentencing a defendant pursuant to this section, the court shall

33 comumit the defendant ta the custody of the seqretary of corrections and
34 the court shall state in the sentencing order of the judgment form or

35 journal eatry, whichever is delivered with the defendant to the corree-

36  tlonal institution, that the defendant has been sentenced pursuant to

37  K.S.A. 21488
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The mecting was talled to nder by Chalrman Michael R O*Neal ot 3:30 pm. oa March 23, 1959 in
Room 313-S ol the Capliel /"1 ¥ 2%

S A :
K < s

Ml g T e -0
embery were present exeepls
- Represeatative Davld Adking - Exeuded
A Repressatative Andrew Howell « Excuscd
7" Represcutative Candy Ruff - Excwsed
“Pepresentative Clik Shule - Excused

Comnmities glafl present
Jeery Ann Donaldson, Legislative Recarch Department
3ill Welicrs, Revisor of Stalulcy
Cindy Wullkuhle, Commiltes Sccratnry

The commllica was pmﬁdgd a halloan @nondment Giat widresyad the Romes & Juliet issue, relngedting the
Hurd 50, reinsening that thase that mett the Ratnea & Juliet requircment would not have o rogisier, and some
technicul amendments. {Atinghment 11

ive Halev all esniive Lightner sespnded
the motion, The matisy was divided the {allowing way:

1. the age of lhe offendsr has 10 be lest fhart ago 19 end that thers has 1o be no less than 4 years
dlfTarenco between the two - The motioh carded, Representatlve Holey tequested thathe be recorded
ssvaling yes. Represeatalives Edmands, Swenson, Long & Carmiody requested thalthery ba recarded
as vallag ua

2. rGinget that thase porsons would not e required to pagistor - The motlen carricd, Represeniatives
Edmonds & Long requested thas thsy be rodorded s voling no.

3. reinsert the Hurd 50 - The melion coded, Representative Haley requested he be rosorded as voring

na.
4. technical smendments - The metion camled.
Represcntatlve Loyd mads the motion 1o smend (he oenolly seption ol K.§,A.21:3¢35 0 that Inteplipually
g e ta 3 i{n threatening disepze would g soveriby lev segson felony. Represeniative

Repgasersusive Haley mado the ymotion to smend in the rrovisions of §L 334 yheglute Uabllity for corialn
- — -

R TR
melion filled, Having voled on the peevailing <ide, Represontative Pauls requested that the eommities
reconsider Ity aclion. The metion carded,

s5x 10
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g B & Ty ALy 44 plewy
DR {!-!.,‘ﬁ-..v_.g I
Ainer mags the TRt 10 TR

Wﬂmmumﬂmm Rzpmcnhﬂvca Long & Cmcdquucsted

‘; mcy bo mcord:d ) mtmg Tl
; 00 .

The :ummlm:c wig pmvldcd ﬁmh o bulloar that wauld moks Ge effectiva date in Sectlon & be “on and afler
July 1, 1989 xad saucid la the Romee & Jullet pwvulunm:hmw

1 : o

emiative Flahney mgde the motion (o hove the dpte D sbcetlve apalipotion dute,. Repressnlative
entafiv i vlsi 309 « hate esl ol
n i {op, Wi Gwl N w geelion

wi i i ive Lov i jan failed 4.7

si-elvlie W vlos .
' Reppasamtativ 4ne muds the mellon to report $TR 2553 fyvorbd or pusanee  Repres slive Lone
:
i
{
i H . . .

L

Representative Cumnady. mude the motien_fo recert HE 255 fovorably for passyre, gs mmended

The commitics meating adjotmed at 6:00 pum.

Uiz aprct BoAlly mosd, sbo Lot waleapl e monla bacale bnse .2 b koscibesd morttlon, Bl el Strmtht sl veprorad bl oo S beim aubandind
2t fuadieleigls aprmaiting totdhsg the oummdien fur siillas o eurels b PnscI
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MINUTES OF THE HOUSE JUDICIARY COMMITTEE
;ﬁgmc&,&g‘g wu m;licd‘ 1o opder by Chairman Michesd R O'Neal at 3:30 pom on Mersh 14, 1935 in
., Room 313-8 of ths Capitol

All members were present oXecpl
_ Reprecennuve Dovid Adulng « Excused
. . Reprateniztive Jahn Edmonds « Exeuzed
- . . Reprareottive Ward Loyd « Excused
.. Represcntatve Cendy Rufl - Excoscd

.

Corunitice yaff present;
Jerey Ann Donaldson. Legislative Research Depamment
Tl Wolters, Revisor of Stabiten
Cindy Wulfkuhle, Cormnmitizs Seorclary

Conferses appexring befor the coruminee:
Barbarn Tarabs, Kanses Sentzacing Camimisaion
Paul Morrisen, Vies-Chafrman Kanser Sentencing Commissish
Cuaries Simmons, Secretery Depmtnent af Correationi
Marilyn Seale, Kansas Ferale Board
1im Clusk, Kamsas County & District Atameye Assorizsan
Marla Luckerr, Judge, Judicial Couneil Ceiminal Law Advisary Commities
Ryle Smmith, Kanens Bursas of Investigrtion

Heorings on SR 131 - crimer gnd prnirhmenig, gentenelng, were apencd,

= Berhara Tombs, Kansns Sentencing Cammission, sppeared before tha commilice &3 3 prepanant of the Bl
b . She cxploined the provisiens of the bill.

Peul Marrisat, Vies-Chalrman Kangas Sentencing Commission, steicd thet the Zenlensing Commission
conduicied 2 eomprehensive roview of the sentzncing lava.  Since they wers enncted there hove beza
nunerous amousts of changes w the laws and the proposed bill would iz ears of the jaaquilles Lhat havs

besn created. (Aftechmemi 2]

Charles Simmons, Seerctary Depanment of Correcrians. appeared before the committes in suppan of all
partians of S8 111 =xeept the section that educes the presumpnve prison xatences it have bees
estsblished for nondrug Severity Lovele T and 1L fAnschment 3}

Merilyn Scafe, Kanses Parole Board, sppesed before the commiriee ik & proponsnt ol the bill. The proposed
bill wauld allow these alfonders whe are under deleminate senienczs ta walve their appearanzes at the finel
hearings, if they have sdmitted guilcto all viclations. (Attachment 41

i Clark, Kanszs County & District Atlomeys Assaciation, appearsd balore the commimes with cencems
shout Ihe section (hat distinguishes sex crimes bosed on the ofTender's age. {Anaghmer! 3

Kansas Peacs Officers’ Acsociasion did not eppeac before the eommitter but requested Lhat thelr testimony
e included in the minutes. (Attgshment £

[earings et SR L were clased

Hearings on SE28 - senteneine when new folonv sommitied while olfender iz ag relesss, were cpenzz.

Marls Luckert, Judge, Judicinl Councit Criminal Law Advisory Commitize, nppeared bz{ore the committes
is support of the bill. It would aflow the sentencing judge 1o imposs 3 sentenes be served consecutively for

e & new efme that was eommitied while he wes on bond far the orginel crime. (Agaghment 7}
«
e ; - . . .
A \\—»'J Tha Attomey Gzaeral did hot appear befote Ihe commiltce but requesicd her testimony be included in th:
. o minutes A2 n

4
.
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were opened.

v Kyle mirh. I.nn.m‘ Butr:.-n ‘af Invud:;xi;nn, app:mzib:(sm the commities xx & propanent of the bitl. The
‘ pmpascd bill would repeal the xtatnls that 16ix out aearchas that may be capdusted by o law enfurzament

ollear tucideat !n L lawfn! amrat. (Amm;m_}m

T Clarle, Kansu ..nunty & Dismict Annmvl Asscclumr; appeayed belore he commiltes in supparialhe
propesed bill. e explelnsd et thls wauld allow gearches of aeks incident arrest for tie fruits of ony
crime, not Just the crime far Which the aryest wat made.

The Karsas Peacs Officess Assaciation did not sppeas before the commitice but requested (Rath
be {ncluded in the sinutes. 2

: Heacings on §B 306 wer: closed.
Hearings on SB207 - fnsles e=curd chocks 2andueted by the WRY for anngintees of fhe AAVETRQL, Wele

opencd.

L Kyle Stnith, Kansos Bursay af Invm:ﬂgnuun. appenred before the comminae 35 & proponent ol { the bill. He
stated thar the prapazed bl wnuld sequire backpround cheeks to any g\m\:mamnal gppointess and judicinl

gppaintments.

{{earing on SR 207 were cloeed.

The cormmittes mecting adfjoumed &z §:00 pm. The next meetiag is echeduled for Marsh 17, 1939,
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State of Kansas
KANSAS SENTENGING COMMISSION

Hetwrable Richard D, Walker, Chae
Chamier Attomney Paut Momrean, Viee Char
Barhats 5. Tombe, Excautive Drcerer

Testimony on Senate Bill 131
Scnate Judiciary Committee
Februnary 11, 1959

The Kansas Sentencing Commission is teslifying today in suppert of Senate Bill 131, The
propased bill reflects the Commission's discussions and deliberations over the past months
rzlzting o the underlying intent and goals of Sentencing Guidelines. In addition, the bill
addresses the issue of proportionality in sentencing, which has become a growing cancem of the
Commlssion.

Sentencing Guidelines were legislatively enacted into law on July 1, 1893, Five years after
enzetment, the Sentencing Commission met for 1wao days last fall to review the sentencing
guidelines and examine changes that have occurred over the past years. From the issues raised
during that meeting, 2 Subcomumities was appointed to complete 2 comprehensive review and
identify changes and modifications to the guidelines and sentencit - grids that support the
underlying philosophy that incarceration should be reserved fo- - most viplent and chronic
offenders. The Subcommittee met several times and drafied = set of recommendations that were
presented to the full Commission for review and zpproval, In January, the Sentencing
Commission voted to present its recommendations 1o the 1999 Legislature.

Senate Bill 131 before you contains a package of comprehensive changes to the sentencing
guidelines thal promoate both public safety and enhanced penalties for our most violent offenders,
while at the same time providing a clearer sense of proportionality for all felony sentences.
During the past five years numerous changes have been made to sentencing guidelines ina
fragmented manner. Although each individual change may have been made with the best of
intentions, the cumulative effect of these changes has resulted in some grave inequities with
regards to sentencing, All three classifications of offenses under Sentencing Guidelines, o1t
Girid, Grid, and Non-Grid, werc examined and evaluated with respect to publie safety and equity
in sentencing. The primary purpose of this bill is to address the proporiionality issues in
sentencing that have arisen since the passage of the sentensing guidelines.

Incjuded in this bill are several sentence enhancements that clearly result in longer sentences for
rmany of the Off-Grid offenses. The Sentencing Commissions belisves and supports the premise
that this specific offender group, representing the most serious of all offenders whose intentional

I}

Jayhawk Tower 700 SW Jackson Sgeet - Suite 501 Topeka, Kansas 66603-3731 j; A
(785) 296-0935 Phone  (785) 206-0927 FAX  Weh Page: heepe/nnwinlorg/public/hse S f’
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actions result in the loss of @ human {ife, should remain incarcerated for a considerably lang
period of time, regardless of the number of prison beds required to accommadate these offenders.
OFf 21l eriminal actions, those that deprive an individual of his or her life must be viewed 25 the
greatest threat to public safety. [n addition, the sentence lengths for nondrug severity level 11
have been increased to addresse the inequity of sentence lengths between severity level IT and
severity level IT] and the seriousness of severity level I offenses.

Specific enthancements cantained in this bill contain the following recommendations:

(a) Hard 40 gentence for Capital Murder and Premeditated First Degree Murder he
increased to a Hard S0 sentence. This represents a modification that makes the sentence
for these specific types of murder conviction more representative of a “true life sentence.”
Since this sentctice is often imposed as an altemative to the Death Penalty, the fact that an
o ffender must serve tha entire 50 years, with no good lime credits allowed, even before
appearing before the Parole Board provides a significant periad of incarceration and
enhances public safety.

(b) Life sentence for Felony Murder and Treason be increased from 15 years to 20 ycars
before parole cligibility. This increase represents an adjustment to the proportionality ef
off-grid sentences and the seriousness of the actions that would constitute a conviction for
this offense.

() Increasing the sentence lengths in all eriminal history categories on Nondrug scverity
level T by 20 percent. This recommendation would result in the range of sentences
being increased from the cutrent minimum of 3.8 years to 4.6 years and the current
maximum fram 17.2 years to 20,6 years. Tlic mean sentence for that severity lavel
increases from 6.1 years to 7.3 years, This enhancement is presented because of the
seriousness of many of the offenses classified as severity level 1T erimes, including
kidnapping, aggravated robbery, voluntary manslaughter and aggravated indecent
liberiics with a child. When reviewing the guidelines, it became apparent that there was a
great inequity between sentence lengths on sevedty level IT and those on saverity level
I1I. Given the serious nature of the offenses on severity level II1, the Commission
belicved an across the board increass was warranted.

(d) Reclassification of Intentional Second Degree Murder from an off-grid offense to a
severity level [ offense, Although initially this may not appear to be an enhancement
since the reclassification designates the offense as a zrid crime, the astual sentence length
increases on grid. Under current stanite, an offender convieted of Intentional Second
Degree Murder is parole aligible, regerdlzss of criminal history, at ten years, Severity
level ! provides a sentenee range 0f 15.3 years to 68 years, depending on eriminal history
classification. The mean sentence for this severity level is 24.3 years. Even though 13
percent good time credits ars available, the offender would still serve as much and, in
maost cases more time, than under the current off-grid classification.

/-2
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() A new sentencing rule was created that designates a presumptive prison sentence for a
convistion of Residential Burglary, when the offender has a prior canviction for either &
residential burglary or & non-residential burglery, This recommendation is in response to
numerous concems raised by judges, prosecutors, and the public regarding the number of
residential burglary convictions that must eccur befare an offender is sentenced to

prison.

() Enhance the penalty for Aggravated Bscape from Custody, from a severity fevel 6
person felany to a severity level § person felony, when the offender is in the custody of
the Secretary of Corrections and escapes from o state operated correctional facility. This
proposal differentiates the degree of scriousness in escaping from & community
comreetions facility versus a comrectional institution, even though both offenders can be in
the custedy of the Secretary of Corrections.

The bill also contains several recomumendations that reclassify some low level felony offenses
and attetnpt to address the proportionality {ssues that became very apparent when the
Comumission examined changes (o the Sentencing Guidelines. These recommendations were
developed based on twa primary guiding principals: (1) Incarceration should be reserved for the
most violent and chronic offenders and (2) the length of sentences should increase in proportion
to the severity of the offenss, with the loss of 2 human life representing the most severe threat (o
public safety. -

(2) Sentence lengths in all criminal histary categories on Nondrug severity levels [ and [1
be reducad by 20 percent. Although this mey not be 2 papular recommendation, there are
sound and rational public policy reasons to support the proposed sdjustment. This
proposal would result in the minimum sentence for severity level I be ehanged from

15.3 years to 12,2 years and the maximum scntence from 68 years ta 54.4 years, with the
mean adjusted from 24.3 years to 19.5 years, Even with the proposed change, the lengths
of sentences are by no means short. It should be noted that even with the enhanced
penalties for off-grid ofenses nated above (20 1o 50 years), severity level I senteness are
very clnse in length, Under Sentencing Guidelines, & convigtion for an attempted off-grid
murder results in sentencing as 2 severity level I offense. This has resulied in some
offenders pleading up from an attempted murder charge to murder charge because the
sentence for an off-grid offense is actually shorter than for g scverity level [ offense. This
type of action is not reflective of gaod sentencing policy, which should provide the
longest seotences for more serfous offenses. The Commission acknowledges the
seriousness of the offenses classified as severity level I (rape, aggravated kidnapping end
attempted murder) and supports long periads of incarceration for canvictions of these
offenses. However, in reviewing the proportionality of seatences, the Commission feels
that a conviction for the erime of murdershould carry the most severe senfence.

(b) Felony Driving with 2 Suspended License and the Habitual Violatar statute, both
current severity level 8, nonperson felonies be reclassified ag Class A, nonperson
misdemeancrs, Sentencing Guidelines distinguishes offenses by person and nonpersan,
which differentiates betweens crimes ageinst a person and crimes against property. These
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specific offenses are besically of the traffic nahire and can be more appropristely dealt
with at the local level. A severity level 9 felony, for most crimina! history categaries
imposes & presumptive nonprison sentence. Even if the offender violates his or her
probation and a revocation oceurs, the underlying prison sentence for that severity level
only ranges from § to 13 months, If the offense is classified s 8 Class A misdemeanar,
the judge may impose up to a 12 month jail sentence upon conviction. 1f the infent is ta
stop affenders from driving while their drivers license is suspended, then the offense can
be more adequately and efficiently dealt with at the local Javel.

(¢} Criminal Deprivation of Property - 2 Moter Vehicle is reclassified from & non-grig
felony to & Class A, nonperson misdemeatior. This statute is commonly referred as the
“joy riding" statute and the eurrent classification as a nop-grid felony sets forth that
incarceration L at the lacal level. In attempting to atiain consistency in sentencing
policy, the reclassification would address the proporiionality issue.

(d) Amendment ta K.S.A. 21-3520, Unlawfial Sexual Relations, which would create a
new sentencing structurc for what is conumnonly referred to as the "Remeo and Juliet”
siruations. The new scetion would allow for a severity level VIIL, person felony
conviction, when the offender is less than three years older than the victim and the vietim
is greater than 14 years of age but less than 16 years of age end the sexyal activity s
voluntary. Numerous cancerns have been raised by judges on the sentencing when the
parties are in 2 mutus! relationship and the parents or other parties initiate prosecution.
This would allow for the sanctioning of the activity as a person felony, but would
designate 3 presumptive nonprison sentence, In addition, 2 conviction under this new
section would not require the offender to register as a sex offender, which may result in
long tem consequences. '

(¢) Designates the location of incarceration for 3 Third or Subsequent Felony Domestic
Battery Conviction, 3 nongrid felany, to be at the local level to provide consistency with
other nangrid felonics, such as DUL Nongrid felonies are not assigned a severity level
nor a determinate period of incarceration. As with felony DUL the Commission believed
incarceration should oceur at the lacal level.

In addition to the above enhancements and proportionality adjustments, the Commissing
reviewed several procedural issues in which recommendations for change are included in this
bill. One issue relates to pracedures surrounding pastrelease revacation hearings. Under eurrent
law, when an offender violates the canditions of pastrelease supervision, the offender must wait
until the revacation hearing before the Parole Board occurs, to statt serving the appropriate
sentence for the vialation. The change propased would allow the oftender ta waive his/lier right
ta a revocation hearing and begin to immediately serve the appropriate period of incarceration.
The offender wauld stil] have the right to request a hearing and wait until the hearing takes place
to begin serving, if warranted, the incarceration period, However, if the offender voluntarily
chooses to waive the right to 2 hearing, the offender could begin his sentence immediately.



- G e nn
o s M 12 #5 6 Son o &

This bill also contains 3 section which recommends that misdemeanor Pre-Sentence
Investigation Reports be part of the official court record and accessible to the public in the same
manner as current law allows for felony Pre-Sentence Investigation Reports. This would allow
for consistency in sentencing and providing relizble date

Finally, this bill contains a praposal, which is very similar to SB 435, which was introduesd by
the Sentencing Comsmission during the 1998 Legiststive Session, The proposal requests that
when an offender commits a new felony while released on feleny bond, that the judge shall
impose consecutive sentences upon 2 conviction.

In the past the Seniencing Cornmission has limited introduction of bills to either technical ar
clarification issues swrounding the Sentencing Guidelines Act, In a perfect world, the
Guidelines would have been implamented in 1993 and allowed to operate for a period of time
before amendments were introduced and changes imposed. However, we do not operate in
perfect world. The Sentencing Commission is mandated by statute to monitor the Sentencing
Guidelines and recommend changes to the Legislatisre. Senate Bill 131 represeats 2
camprehensive review of the Sentencing Guidelines aRer five yaars of enactment.

Senate Bill 131 contains a mix of recommendations that support the underlying goals of the
Sentencing Guidelines snd support public safety. For the past ten years the consensus of the
criminal justice community has been to get tough ox crime and we have. Violent offenders sre
serving much longer sentences than they had prior to seatencing guidelines. Qffenders are now
being held mars accountable for their zctions. Howeover, in davelaping good sentencing policy,
we need to be both tough and smart about erime. Distinguishing between criminals we are afvaid
of and erminals we are mad af, is often necessary but difficult to do at times. Senate Bill 131
represents this effart by the Senteacing Commission, Good public policy is not only concerned
with current issues but also anticipates future consequences,

For Additional Information Contact:

Barbara Tombs
Executive Director
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Proposed Amendments
to the lauguage of

SENATE BILL No. 131
By Committee on Jndiciary

AN ACT concerning crimes, criminal procedure and punishment; prescribing
certain penelties; amending K.S.A. 21-3503, 21-3504, 21-3505, 21-3510,
21-3520, 21-3705, 21-4605, 21-4635, and 21-4638 and K.S.A. 1998 Supp.
8-262, 8-287, 213402, 21-3810, 21-46034, 21-4704, 21-4706, 22-3737, 22-
4902 and 75-5217 and repealing the existing sections.

Sections to be Amended:

1. At Sectian 5, page 3 of the bill, beginning at line 18, delete the phrase “and
the offender is more than three years older than the child” from the
proposed languege for K.8.A. 21-3504(a)(2).

2. At Section 18, page 25 of the bill, beginning at line 42, delete the phrase
“and the offender is three or more years of age older than the child" from
the proposed language for K.5.A. 1998 Supp, 22-4502(a)(4).

Please refer to the attached pages to see how the proposed amendments would
appear in Senate Bill 131.
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(:? State oF KaNsas ’ &

% DEPARTHMENT OF CORRECTIONS
(™ OFFICE OF THE SECRETARY
Landon Stets Offies Building
00 8. W ]dc&mn — Suita 400-N

Bill Graves Topaka, Kenses 66612-1284 Chaeles E, Simmons
Gouvernor (785) 296-J317 Saratary
e
MEMORANDUM
DATE: Felroary 11, 1989
» T Senste Judiciary Committae
FROM:  CharlesE. SW
Secratary of Co ons
RE: §B 131

» SB 131 is & legislative initiative of the Kansas Sentencing Commission. 5B 131 contains 2 number

ofarmendments to the definitions of crimes and criminal peaalties, some of which invalve proposals
raised by the Department of Corrections. The Department supports the provisians of SB 131 with the

;o exception of the reduction of the presumptive prisan sentences cstablished for nondrug Severity

[ Levels Land Il offenses. The Department also recommends amendments to SB 131 to achieve
conformity with other statutory provisions and to correct technical errars.

The Kansas Sentencing Commission has estimatod that the cumulative irpact of the variaus sections
of SB 131 will increase KDOC capacity needs by 113 beds over a several year period. Qur initial
impression is that there will be a reduction in the number of minimum custody inmates due to the
? reclassification of some felony offenses to misdemeanors and possibly an incresse in the number of
e medium custady inmates as a result of longer sentences ar changes in sentencing presumptions. The
Department, hawever, s not shle at this time to project a numerical impact of SB 131 on the custady
classifications of the inmate population,

This testimony will comment on severz! specific provisions of SB 131

' fxmendmem of unlawhil sexual relations to include consensual lewd fondling or touching by
- voth employees of the Department and the Depariment's contractors.

Curreat law prohibits consensual sexual intercourse and sodomy between cotrections personnel and
offenders. The Department believes that it is inappropriate and should be unlawiul for any form of
sexual zetivity to accur between offenders and those with & custodial responsibility for supervision
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Memo: Sanate Judiciary Committes
Re: SB {31
February 11, 1999

Page 3

Recent reparts indicate that crime rates for violent crimes are down. A reduction in sent

ences a1 this

time far the most severe offenses is the wrong message to be sending to the citizens of this state, to
crime victims, and to criminals,

CES/TGM/nd
Attachments

[~

Legislation file w/attachments
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('} State of Kansas Bill # 13! Page 13 of

13 nonprison sentence, if the offense s classified in grid block 6-H or 61,

14 shall not be considered departure and shall not be subject to appeal.

15 (h) When & firearm is used to commit any person felony, the of-

16 fender's sentence shall be presumed imprisanment. The court may im-

17  pose an optional nonprison sentence upon making a finding on the record

I§  that the nonprison sanction will serve community safety interests by pro-

19  moting offender refarmatian, Any decision made by the court regarding

20 the impasition of the optional honprison sentence shall not be considered
21  udeparture ond shall nat be subject to appesl.

22 (1) The sentence for the violation of the felony provision of K.§,A. 8-
23 1567 and subseetionfoyoliebuke=2 5705, and subsection ¥(3) ¢

24 K.S.A 21-34]12 and amendments thereto shall be as provided by the spe-

25 cific mandatory senteneing requirements of that section and shall not be ©)
26  subject to the provisions of this gaction or K.S.A. 21-4707 and amend-

27 ments theroto. Notwithstanding the provisions of any other secuon, the )
28  term of imprisonment imposed for the violation of the felony pravision

16 of K.S.A. B-1567 and, subreccti &S 5785, and subsection /
30 g - 7]-3412 and amcnaments thereto shall not be served in

31 a state facility in the custody of'the secretary of corrections.

32 (j) The sentence for any persistent sex offender whaose current con-

33 victed crime carries a presumptive term of imprisenment shall be double
34 the maxirmum duration of the presumptive imprisonment term. The sen-

35 tence for any persistent sex offender whose cutrent conviction carries a

36  presumptive nonprison term shall be presumed imprisenment and shall

3 be double the maximum duration of the presurmptive imprisonment term.
38  Exceptas otherwise provided in this subsaction, a5 used in this subsectian,
39  ““persistent sex offender” meens 2 person who: (1) Has been convicted in
40.  this state of a sexually violent crime, as defined in K.8.A, 22-3717 and
41 amendments theretoy and (2) at the time of the conviction under subsee-
42 ton (1) has at least one canviction for a sexually violent ¢crime, as defined
43 in K.S.A. 22-3717 and amendments thereto in this state or comparable

SB 131

17

I felony under the laws of another stare, the federal government or a fors

2 eign government. The provisions of this subsection shall not apply o any

3 person whose current convicted crime is a severity level | or 2 felony.

4 (k) T it is shown at sentencing that the offender commirted any felony

$  violation for the benefit of, at the direction of, or in association with any

¢  criminsl street gang, with the specific intent to proniote, further or assist

7 in any cciminal conduct by gang members, the offender's sentence shall

8§  bepresumed imprisonment. Any decision made by the court regarding

9 the imposition of the optional nonprison sentence shall nat be considered

0 adeparture aud shall not be subject to appeal. As used in this subsection,

i “erimina) street gang” means any organization, association or group of

{2 three or more persons, whether formal or informal, having as one of its

13 primary activities the comrm ssion of one or more person felonies ar felony
14+ violations of the uniform controlled substances act, K.5.A. 65-4101 et seq.,
15 and amendments thereto, which has & common name of commaon iden-

16  tifying sign or symbol, whose members, individually or collectively engage
{7 inor have engaged in the commissien, attempted commission, conspiracy
18 to commit or solicitation of two or more person felonies or felony viola-

19 tions of the uniform controlled substances act, K.S.A, 65-410] et seq.,
50  and amendments thereto, or any substantially similar offense from an-

10:14:46 AM
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O STATE OF KANSAS at

Tenth Judicial District

QFFICE OF DISTRICT ATTORNEY

PAUL I. MORRISON, DISTRICT ATTORNEY

TESTIMONY IN SUPPORT OF SENATE RILL 131

As & public official, one of the most important things we can do for the peoyi> of this State is help
ensure their safety. This is primarily accomplished through the operation of our criminal justice
system. Qur primary goal has always been to protect the public and punish those wiio break the
law. Overall, I have been very impressed over the years with how the legislature has handled
these issuss. We must never forget that the primary goal of the criminal justice system is to
provide justice,

Since the Guidelines were passed in 1993, we have seen many modifications to the sentencing
grid. Most of these modifications involved lengthening of sentences for career and violent
offenders. They have becn good, necessary changes that have received a lot of suppoit from the
eriminal justice community. For example, some offenders who commit severity level 1 and 2 type
erimes have had their sentences quadrupled in the last few years. For the most part, this has been
great news for the peaple of Kansas, However, there have been same unintended consequences.
One of those consequences has besn the fact that same inequities have been created within the
sentencing grid. For example, many severity level 1 crimes now carry much [engthier sentences
than their more severe off-grid counterparts. As a specific example, many times a failed atternpt
oo to cornmit 2 homicide will carry & much lengthier prison sentence than a completed murder.
Rapes and agpravated kidnappings now many times carry mueh lengthier sentences than first
degree murder, The list goes on and on. I do not believe that these insquities were created
intentionally, I believe that they often occur as a result of “parchwork™ type amendments 1o the
grid.

The reason I am supportive of Senate Bill 131 is that ir attempts to address much of the
o proportianality problems within the guidelines. Many, many sentences are increased under this
D bill. A few are reduced. The reductions are modest and mare imporantly are an artempt (o
establish a greater parity within the grid.
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Testimony of Timatby I. Chambers, Reno County Attorney

Prepared For The

Committee on Judiciary of the Kansas Scoate regarding

Senate Bill 131, February 11, 1999

Diversioh Coordinnlar
(116] 6642716

I appreciate the opportunity to appear before this committee to speak regarding changes in
the Kansas Criminz! Code and Code of Criminal Procedures cantained within Senate Bill 131

The proposed legislation will eliminate {elony offenses of Driving While Suspended and
Driving as an Habitual Violator and relegate those ofenses to misdemnenncr status. I assume the
inyatus behind these amendments to current faw is to prevent the incarceration of what is perceived

g non-violent offenders within the state penal system.

Last year in Reno Caunty, one hundred and seventeen (1 17) feloay driving while suspended

or habitual violator cases were filed.

By the time sn individual is charged with a felony driving affense, they have exhibited 2
continued disregard for the driving laws of this State and the court system. Qur court services chicf
has indicated to e & Supreme Court study bas shown 2 non-violent offender on the average will be
allowed six technical violations of probation before incarcerationis @ serious option.

The experience in Reno County has shown incarceration within the Department of Comections
oceurs only with extreme cases and if it does oceur, because of ihe commission of new offenses.

Twenty-eight felony D.U.L's were filed in Reno County last year. The meajority committed

the offense while their driving privileges were suspended or while declared to be habitual violators.
Third time D.U.L's presently are listed as felonies, but in actuality are misdemeanors. At least with
felony status for driving while suspended offenses and hahital violator offenses, some cffective
punishenent is allowed to deal with the repeat driving offender.
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I personally consider felony driving offenders to be violent. As a prosecwtor, [ have spent
twenty vears going 1o the scene of fatality seeidents. Individuals who face incarceration in the state
penal system for driving offenscs are a danger to the people of this State. They have exhibited 2
continued pattern of dangerous driving parterns and  complete disregard for the Jaws of this “tare.

- Prosecution and law enforcement should not be further restricted in their efforts to combat his
problem,

The sceond concemn I wish 1o express conceming Senate Bill 131 deals with the so called
“Romeo and Juliet” provisions, Sexusl offtnses involving fourteen and ffteen year old females where
the perpetrator is within three years or less in age of the victim are propesed to be reclassified as
“unlawful ssxual reiations”, The new offense is a level eight offense and most genzrally will result
in a minimal presumptive probation scutence.

Such 8 change in Kansas law will send 2 dangerous message to the young men and women
of this State. I would urge the committes to reject this proposed statutary amendment. You are no
lass of a sexual predator because you seleet 2 victim who is near to yau in age.

Before such a message is sent to the people of the State of Kansas, pleasc contact the juvenile
at{tha:iﬁes across the State 1o leam their views concerning the problem that presently exists in sexual
crimes against fourteen and fifleen year old famales, Pleass contact police officers, juvenile

prosecutors, judges, school officials, sexus] assault centers and parents to become aware of the
problem that pressatly exists,

Granted, a relationship can exist between a high schoo] freshman female and a high schoal
senior male, Prasecutor diseretion nad the courts cxist to handle (hat situation., I submit thas it is fr
too common where high school szniors pray on & particularly vulnersble segment of so ciety, the
younger female, when it is not a romantic relstionship. That situation exdsts, and will continue to
exist. I urge uponyou, do fot send 2 message that fourteen and fifteen year old pirls are entitled to

less protection and it Is somehow less of an offense if the perpetratar happens to be near them in age.
Thank you.

Timothy J. Chambers
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Mentcr TOPEKA, KANSAS 68612-1236
(913) 296-3469
MEMORANDUM
TO: Senator Tim Emert, Chairman

Committee on Judiclary, Kansas Senate

FROM: Manlyn Scafe, Chair .
Knnsas Parole Board \\\V/

RE: SB 131
Waiver of Final Revocation Hearing

DATE: February 11, 1999

Under the current law, all offenders must bave 2 personal interview with 2 Boerd mamber in order
to revoke & period of post release, parole, or conditional release supervision. SB 131 would allow
offenders under the determinate sontences to waive their appearance at the fingl hearing, if they
admit guilt to all of their violations. The Board would then make an administrative decision
regarding the revocation. Responsibility for oversight and review of all cases to ensure due
pracess would continue to rest with the Board. If deemed necessary, the Board could set 2
hearing regardless of the waiver, If there are pending eharges, the offender will not be eligible to
walve the final hearing. The Department of Comrections would be respousible for the timing of the
waiver and the fOll explanation of the rights waived and the consequences thersof,

At this rime, offenders serving indeterminate sentences whose releases are gEoverned by the
Kansas Parole Board, will not be given the oppartunity to waive their figsl hearings. Wide
discretion exists for setting penalties and plagning release in those cases. Therefore, it is felt that

personal interview are needed in order to determine the length of pass and recommendations for
programs and trestment,

1
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Benefits of the waiver of the final revocation hearing for post release violators are:

Time (50 or 180 days) would stert with the signing of the waiver vather then the
appearance before the Board. This would be mare in keeping with the legislative intent for
vialators.

Use of the waivers will result in a reduction of the average daily populatian. Tt is diffacult
to project & reduction in actual bed space using the Prophet Model, due ta the data
format, However, it is reasonable to project some impact for 2 reduction.

This is an efficient use of the Board's time, The Board has limited or no discretion fur
penalties if the offender admits guilt to the violations or has a new conviction. Personal
interviews eannot change the options for final decisions,

Since it Is the offender's decision to waive, there will be fewer appeals to process.



i ,.,,- Sanate Judlciaxy Cammittce o
3 (i Teatimony of Natalic G. Haug.
¥ i“w (Jiﬁce of ﬂm Geverrior': ="
w3l Senato Bill 131‘},”
' Fchr;}ary N 1999

bchalf of Gnvemor Graves, lot me express smccn: appreciation for the diffieult and dedicated
wutk of the’ Scntcncm,_, Commission, The propasals recommanded by the Commission and set
forth in SB 131 are important steps in our continued ﬁghc against erime. The Governor supparts
increasing penalties as recommended by the Cotnmission. He was pleased to see these
recommendstions include changes creating presumptive imprisonment upon & second corviction
for residential burglary.

Statistical data shows crime rates are decreasing. Thc State of Kansas should oot regress
in its battle against erime. Accordingly, the Govemor trpes you to abandon the specific praposel
that would pesult In sharter sentences for many of thosc considered the most dangeraus to
society. The proposal in question ealls for a 20 percent raduction of all sentence lengths for all
criminal history eategories on non-drug erid levels Tand II (at page 14 of the bill). The result
could be shorter prison time for those convicted of & number of heinous crimes, such as
Kidnapping and rape.

Gavemar Graves urges your support for alf rernaining provisions of Sepats Bill 131,
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February 1f, 1955
TO: Senate Judiciary Commities

FROM: Kansas County and District Attorneys Association

RE: SE 131

The Kansas County and District Artorneys Association is geaerally supportive of the pm\fisi.uns
in SB 131, and is appreciative of the deliberation that went into the suggested changes to Kansas eriminal

{aw,

However, we are opposad to the provisions that distinpuish sex crimes based on the offender’s
age. As e matter of palicy, & edme is & crime, whetlier committed by a 19-year old or 2 22-year old.
The fact that the offender and victim may be young and in love should not determing whether the conduet
is criminsl. After all, thers is no statutary distinction made If they are young and in love and snorting
cocalne, As a matter of constitutional law, is there a violation of the equal protection clause? What is
the state interest in making a distinetion based or the difference in age? I3 the vietim less fondled ar, in
the extreme case, made less pregnant, simply becsuse & defendant {5 near his or her own age? Finally,
proving a sex erime beyond & reasansble doubt when it involves cansensual conduct between “Romec and
Juliette™ is one of the most difficult cases & prosecutor faces. Adding te the problems of recanting or at
least rzluctant testimony of the victim, and jury nullification, by requiring the State to prove addirional
elements of the offender’s age in relation to the vietim’s is not good paliey, and is a wasts of prasesutorial
and judicial rosoureces,

Likewise, the bundling of the various consensual sex acts between Romeo and Juliens into & single
¢rime is no answer to the questions posed above, The constitutional and evidentiary questions remain.
More impontantly, the bundling raises separate constitutionsl and paficy issues, When we make
distinctions between the type of consensual sex acts for the population in general, what is the
overwhelming state interest in ersing those distinctions for certain protected class of offender who happen
o be within three years of their "victim™? And o5 a policy matter, do we want to tell Romeo and Julictie
that sexusl intereourse, with the possible consequences of tecn pregnancy, is legislatively regarded as the
same &s touching or sodomy?

Qther concerns: 1) why treat serious traffic offenses differsntly than DUI? 2) why the change in
language regarding aceess to the PSI from attorneys to “parties™? 3) for critnes committed while on bond,
why nat use the language from last year's 8B 435, which hopefully has now been amended into this yeas
SB 98, already approved by this Committee? 4) in dealing with the career propery offender, why not
borrow from SB 223 and make all nonperson felonies eligible to count toward presumptive imprisoament,

instcad of limiting the bill to caceer burglars?
/,ﬁ,\}uﬁ
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®ffice of the Attorney General

Carta J. STOVALL

ATTORNET GENCRAL

February 11, 1999

Senator Tim Emert, Chair
Senate Judiciary Comimittee
State Capitol

Topeka, Kansas 66612-1504

Déar Chairperson Emert and Members of the Senate ] udiciary Committee:

Senate Bill 131isacomprehensive bill amending several key pravisions of the current eriminal
law. For the most part [ have no ebjection and am in favor of some of the amendments withia this bill,
sueh as Sce. (3 which would replace the current Hand 40 sentence with a Hard 50 sentence and Sec.
15 which would allow a presumptive sentence for an individusl convicted of burglary to & dwelling
when that individual has a prior conviction of burglary te 2 dwelling or building.

However, | cannor support and would urge the Committes not to accept the reduction ofsie
sentencing range for severity level 1 end 2 eriminal offcnses,

As praposed in Section 15 of this bill the result would be to decrease the sentencing range of
severity level 1 and 2 offenses by 20%. Trese criminal offenses include: Attempted First Degree
Murder (1), Conspiracy to Commit Murder in the First Degree (2), Intentional Second Degree
Murder (1), pursuant to Sec. 3 of this bill, Reckless Secand Degree Murder (2), Aggravated
Kidnapping (1). Rape (1 & 2), Ageravated Criminal Sadomy (2), Attempted Treason (1) and
Conspitacy to Commit Treason (2).

As you can see these offenses invalve some of the most violent crimes that take place against
our society. The individuals who compmis these crimes are a danger to the public and our children.
Currently these defendants are entitled to earn 15% good time credit by which their prison sentence
can be reduced. An additional reduction of 20% off the top is not warranted nor appropriate when
we remember the safety of our communitics demand that these eriminals be isolated from the society
in which they have inflicted so much physical and emotiogal trauma. This amendment is & reward to
the eriminals who terrorize our streets, In essence it violates the trust that the public has placed in

our hands.

301 5.W. 10T Avenut, Torexa, KAngas 66612-1597 M Prione: (913) 206-2215 W Fax: 206-6256 E ;

G?.e(&*f?
4



For these reasons | cannot support and urge this Commities not to gdopt that portion of Sec.
15 which would authorize the reduction of the sentencs for level 1 and 2 criminal offenses.

I am also opposed to amending the present law regarding appravated indecent [therties with
a child. indecens liberties with a child, criminel sodomy and indecent solicitation of a child o &llow
for an exception to the criminal conduct of the perpetrator if that individual is less than three years
older than the victim and the victim is hetween the ages af 14 and 16 years of age.  Thesc laws were
enacted to provide protection ta children oftender years. 1fwe are ta provide for the guidance and
protection which the young members of our socicty require and need, thea it is imperative that the
Sec. 4. S, 6, and 7 be deleted {rom this bill

I must further disagree with the recammendation to deloce the felony penalty provisions for
driving while suspended, canceled, revoked or s a hebitual violator as set out in Sec. 1 and 2 of the
Bill “FATAL" is & task force that was created by myself this past year 1o review traffic and aleohol
laws. One of the recommendations of this committee wasto amend K.8.A. 21-3204, which provides
for guilt without criminal intent, to include felony affenses involving driving while suspended,
operating a motor vehicle while & habitual violator and DUL These recommendations have been
presented to the Senate Federal and State Committee and will be forthcoming in bill form. 1believe
this is 2 more appropriate manmer in which to handle these offenses.

Thank you for your consideration and support {or the ather portions af this bill.

Csrla J. Stavall

Attorney Gengral
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MEMORANDUM
TO: Senator Tim Emert, Chair
Senate Judiciary Committec
FROM: Teresa Sittenauer
Kanzes Peace Officers Assnciation
DATE: February 11, 1999
RE: SB 13!

Mr, Chairman, members of the committes, my name is Teresa Sittenauer and [ appear
today on behalf of the Kamsas Peace Officers Assosiation ("KPOA™), Kansas' largest
prafessional law enforcement arganization, with more than 3,500 members stalewids. We
appreciate this opportunity o cxi:ress our concems with 8B 131, |

We have several conccrns with the language of this bill, First, the lepislation would
namow the category of petsons who can be proseeuted for sex crimes against children.
Specifically, it would prohibit prosecution of persons who are less than three years older than the
vietim for indecent liberties with a child; aégmvatcd indecent liberties with & child; criminal
sodomy; and indecent solicitation of 2 child The Legislature created these crimes to protect
children. It is unwise to dilute that protection. The result is to decriminalize an otherwise
unlawful act, based on the formitous circumstance thet the suspect is not sufficiently older than

the victim,

iy

¢f



-«. “!

\ ..,x‘"\ “' NS 1,

For these r:asons‘ wc wouId recommcnd dnlctmn of Sections 4 through 7 of the bill. We

o \

appreciate the oppcrmmty 0 express our concemms, Please do not hesitate to contact me if you

have questions or need further information.

Lo Z



Approved: J.LQ Ll 1392
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MINUTES OF THE SENATE IUDICIARY COMMITTEE.

The meeting was ¢alled w ardsr by Chairpersen Emart at 10:08 dan. o February |

{, 1899-in Roomi23-§
of the Capitol. .

All members were present exszpt: Senator Qleen (excused)
Seqatar Pugh {excused)

Comrnitee siafl present:

Gardon Seif, Reviser
Mike Heim, Rescarch
Jerry Donnldson, Research
Mary Slair, Secrctary

Conferees appearing before the comminec:

Barbara Tantbs, Kansag Sentencing Commissian
Charles Simmtons. Secrotary, Deparsment of Corections
Poul Marrison, Kansas Sentencing Commission

Tim Chambers, Rena County Altomey

Marilyn Seafe, Parole Board Chalr

Natalje Harg, Governar's Legal Counsel

Others atcnding: see auached fist

The mimites ofihe Fehpuary, WRC ann 3 motion by onovan i
Sepquor Veakil. Motiog coried. ’
A {2 ]~an act eofid s preserib sin penaltles

Conferce Tambs testified in support of 88,131, She stated that the bill reflectathe deliheratians dong by the
Sentencing Commission aver the past menths relnting Lo the underlying iment ond goals ol the Senwencing
Guidelines and that it’s purposc is io address the jsene al propontionality in sentencing, She discussad the
propased changes to the sentencing guidelines addressing: the threa classifications ofoffenses. &.5. QN-Grid,
Girid. and Nan-Gnd; scnlence enbancemenis and recommendations; and proecdural issucs. (atuchment )l
Discusslon followed regarding cerain language in the hill and Conferes Tombs referenced a handaui on

propased amendments (o th langunge of the bill. (atachment 2)

Conferse Simmons (estified in suppert of 51k 131 with g exception of the meduetien of (e presemative
prison sentences established for non-druy Severity Levels [ and {f offenses. He stafed What this reduction
wauld sznd the wrong message (o cinzens of Kansas, to erime victims, and 1 erishinals, He commienied on
several ypecifis provisions of the bill relating to sexual offenses, eriminal deprivation afn mafor vehicle. and
escape frotm a Depenment facility. Hediseussed a chenge in the langusge of the biTl witich addresses falany
damestie battery, He further stated that the Department ix currently not able te praject a numerieal impact
ol the bill on (he custody clagsifications of the inmate population. (atachment 1)

Conferoe Morrison testified in support of 80 {31, He discussed the neeeesary modifizations made (o the
sentencing grid sinse the Guidelines were paszed in 1993 and the uninlended tongequences afthesc changes
which resulied in cortain inequitizs in the gid. He stawed that SR addresees the proportionality prohlems
within the gojdelines. (auaghiment 4) Discussion foflowed,

Canferee Chambers test.'sd in opposition (o several changes in the Kangas Criminal Cotle and Codw of
Criminal Pracedures contained within 83 131, ehwngey which relote o [elony driving offenses and sexun!

offenses, (ufacluaent 5}

Conleree Scafe discusscd u portion of 30 131 which addresses Waiver of Finitl Revoeatfon Hoaring amd
briefly cutlined its benefits for past releass violators. (antachment £)
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Elnnfcrez Haag expressed Governor Gteves support af 8B 131 with the exceptian of the proposal that “calls

far & 20 percent teductlon af all senience lenghs for olf criminal histary estegories ot non-dreg grid levels

Lend 0" (pfiscliment T

Weitien testimony o SB.1al was reseived fom the {ollowing: Kanes County and District Altomay's
Associntion whe supported most afthe provisians in the bill but epposed the pravisiars related to sex erimes
based on the aflender's age (siachment 8); Ofice of the Atiomey General wha eupported the bill with the
mxceptian of the provision i reduce the semencing range for severity level | and 2 crimingd offonses
(attschment 9); and Kensos Peace Officers Assosinrion wha cxpressad concern over GEYIAin language i1 the
Bill related Lo sex crimeg ngaings children nd recommended deletion of Sertions & thraugh 7 of the bill,

{attochment {0

The mesting sdjosrmed at 11:03 &.m, The next scheduled meeting (s Tuesday, Februsry 16, 1999,




MINUTES OF THE SENATE JUDICIARY COMMITTEE.

The mecting wos called to order by Chairperson Emert 8¢ 10:13 wm. on February {8, 1959 in Roam 123-3
of the Capilial,

All members were prosent extept: Senatar Pugh (excused)

Committee staff pregent:
Gordon Self, Revisor
Mike Helir, Rescarch
Jerry Dongldson, Regsarch (escused)
Maury Blals, Seerelary

Conferees appearing before the cammiltect
Pat Boker, Kansae Association af School Boards

Others ciending: sec attoched fist

- inpx

Conlcroe Baken testifled in support of SE 204, She revenled haw language changes in the bill will clarify
for lactl school bosrds and loca! schoo! distriets the duty ta report petenlially dangerous behaviors. She
(urther cited SB191 and [{B 2201 and muggested these bills might be “hoaked™ together with 8 03
(atochmeny { = includes 5B 191 with lsnyhage changes) Discussion followed,

Written testimaany opposing SB 203 was submitted by Craig Grent, Kansag National B;iucalion Assaeiation,
(atachiment 2

TH-en 0 4 AVOEVE BY

The Chair briefly t=viewed &8 168 which hed been scheduled to be heard on 2-17-59 but was not due Lo fimvs
capstraints. Heaflefed to hear opposing statements to the bill and, hearing nene, called fora voie. Senator
vl mov v ¢ Goodwin secanded. carrled, Previously submitted
tostimony not heard on SB168 an 2-17-99 is as fallows: Jim Clack, Kaneas Caurity and District Attorneys
Assaciation (support); (itachment3) Dave Debenham, Gffice af Attomey General (support); (allachment
4) ond Thomas Baries, Kansas Assaclation of Criminal Defense Lawyers (oppote). (tachment 31

Action on bills previously heard sod subcomaitice reparts and action:

B 143-0 nctcapcerning elvilnrocednres relatlng fo exempilans (rom claims afcreditors; pensio sad
ret{rement asgets

- i 0 and [} e e pars ness

S g { 8 o ldret: 6 nasttorminatie

dizpaaitional atiernatives followine veluntary relinquishment of haceqsal rights

SR TRI- 1 e of eriminat i

gln s catlons pyruit ad)gdicath gg and convictlons

S8 4 31-nn nct coneerning crimez, criminal nrocedure and punfahmgnt; nroseribleg cortaln penpjties

Fallowing s summary of $J.143 A% v 1n i i v, Seratar Be
camied, (atachment §) The Chair summarized 3% 92 which hod becn heard in Commitier where an
ameandrmant had beet recommended ta clarify tcchnalopicsl language. (S3¢ 2-10-99 minties, 31 8). Separor

v 11 out fave i ¢ Jo oo nde 5 by any

iga I Vrati] seeand ied,. Senator Oleen discussed SB 119 stating that her
subcommittes recommended @ provision be sdded ta the bill dist would ensuro that the action would be
considered 8 Child in Need of Carz action and the cowr wauld hear the aduption petition filed under Chapter
18 and also that the effective date of the bill ¢ publication in tha Kanses Regimter. Senatpr Oleen moved ta



o,

oz,

i?

. g ".. ‘&, n‘r\‘ et h” a\. r..,{\

‘.‘-3«--‘19-{ nw*n o

N "'m-, B -, ooy

. R
(-x a0 el -.l' "

) ‘ ‘ - N "‘ .," “'ﬁ ) E
Bst x KW he mmended laaping enater. Vil scconded. enricd ® 2:10-93
mmmhummm:m of,’Smtar‘E‘ngh. makmmuﬁmmmmmw

carried. ‘Ihccmr

R SRS

e ._anmmmﬁmnm 'I'bn Gmr m*iewzd Snﬂmd auggc.mdlhc it be mndcd to Fatz corpnrAJnns can

e 1 (ﬁ | FMWWMLAMH laima eotrg by 3 presidet urtmswof the comoratton st leng ux that rcprcmnmwe

l'll!H-l cUnasn. LEIT e fin Bang movea




